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( संघ अन्य पात्र प्रयासनों को बरकर ) योगीय अधिकारों द्वारा जारी किए गए भावनार माधवनार 
Order and Notifications issued by Central Authorities : (other than Administrations of Untoa 

Territories) 


भारत निर्वाचन आयोग 
. नई दिल्ली, 6 जनवरी, 1994 

भा . प्र . 21 --निर्वाचन : आयोग 1991 को 
निर्वाचन अर्जी सं . 2 में ब्रम्बई उच्च न्यायालय ( औरगाबाद पीठ ) 
के तारीख 30 मार्च, 1993 वाले निर्णय के विरूद 1993 को सिविल 
अपील सं . 211 5, 1758, 2116 और 2444 में भारत के उच्चतम 
न्यायालय के तारीख 19 नवम्बर 1993 के आदेश को लोक प्रति 
निधित्व अधिनियम, 1951 की धारा 116 ग की उपधारा २ ( ख ) 
के अनसरण में इसके द्वारा प्रकाशित करता है । 
सं . 82 महा- लो . सं . 12 / 91 औरंगाबाद ] 

आदेश से, 

राम किशन , सचिव 
ELECTION COMMISSION OF INDIA 

: New Delhi, the 6th January, 1994 
ON . 21.- In pursuance of clause (b ) of sub -section 2 of 
Section 116C of the Representation of the People Act, 1951 
443 of 1951 ), the Election Commission of India hereby pub 
lishes the Order , dated 19th November, 1993 of the Supreme 
Court - of India in Civil Appeals Nos. 2115, 1758, 2116 and 
2444 of 1993 filed against the judgement dated 30th March , 
1993 of High Court of Judicature at Bombay ( Aurangabad 
Bench ) in Election Petition No . 2 of 1991. . . 
INo. 82 / MT - HP / 2 / 91( AURANGABAD)] 

By Order, 

RAM KISHAN, Secy . 
594. GI/ 94 - 1 : 


IN THE SUPREME COURT OF INDIA 
CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO . 2115 OF 1993 
Gadakh Yashwantrao Kankarrao .. . . Appellant. 

Vs. 
E, V. alias Balasaheb Vikhe Patil and Ors. 

. . . . Respondents. 
( with Civil Appeal Nos . 2116 of 1993 , 2444 of 1993 and 
1758 of 1993) . 

JUDGEMENT 
_ VERMA, J.- - These appeals under Section 116A of the 
Representation of the People Act, 1951 (thereinafter referred 
to as " the R . P . Act ) are against the judgement dated 30th 
March , 1993 in Election Petition No . 2 of 1991 ( E . V . alias 
Balasaheb Vikhe Patil Vs, Gadakh Yashwantrao Kankarrao 
and Ors., passed by A . A. Halbe J . of the Bombay High 
Court, at the Aurangabad Bench . By the impugncd judge 
ment , the " Election of Gadakh Yashwantrao Kankarrao . asia 
member of the Lok Sabha from 39- Ahmednagar Parliamen 
tary Constituency held in June 1991 has been set aside tor 
commission of the corrupt practice under section 123 (4 ) of 
the R. P.. Act: and EV . alias Balasaheb Vikhe Patil has been 
declared elected. Civil Appeal No. 2115 of 1993 is by 
Gadakh Yashwantrao Kankarrao (Gadakh ) against declaration 
of his election to be void and the further declaration of E . V . 
alias Balasaheb Vikhe Patil ( Vikhe Patil) to have been duly 

elected. Civil Appeal No. 2116 of 1993 is by Deshmukh 
(69 ) 
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Bhagwan Rangnath (Kespondent No. 5 in the Election Peti 

Sharad Pawar challenged the issuance of this notice under 
tion ) against declaration of Vikhe Patil to have been duly Section 99 of the R .P . Act to him by a special leave petition 
elected . Similarly Civil Appeal No. 2444 of 1993 is by filed in this Court, but the same was dismissed requiring 
Najan Rambhau Maruti Respondent No . 6 in the Election Sharad Pawar to raise his objections to the notice in the 
Petition ) against declaration of Vikhe Patil to have been first instance at the trial of the election petition in the High 
duly elected . Civil Appeal No. 1758 of 1993 is by Sharad Court itself. Shorad Pawar then raised his objections before 
chandra Govindrao Pawar ( Sharad Pawar ) to whom a notico the High Court but chose not to adduce any evidence or to 
under Section 99 of the R .P . Act was issued , against náming apply for recall of any witness already examined for further 
him for commisgion of the corrupt practice under Section cross - examination . Sharad Pawar denied the commission of 
123 ( 4 ) of the R . P . Act along with the returned candidate any such corrupt practice as did Gadakh at the trial of the 
Gadakh . 

election petition 


Tho material facts are now stated : programme for elec 
tion of a member of the Lok Sabha from 39 -Ahmednarar 
Parliamentary Constituency known locally as Ahmednagar 
South Constituency was ag under : 


The High Court at the end of the trial allowed the crec 
tion retition and declared the election of Gadakh to be yoid 
making a further declaration that Vikhc Patil was duly elected . 
The High Court also named Sharad Pawar for commission 
of the corrupt practice under Section 123( 4 ) of the Act along 
with the returned candidate Gadakh . The conclusions of 
the High Court on the basis of which these reliefs have been 
granted are summarised in paragraphs 223 and 224 of the 
impugned judgment, which are as under : 


: from 19th April 1991 

to 26th April, 1991 . 
: 26th April, 1991. 


" 1. Issued of Nomination 

Papers. 
2 . Last date of Acceptance 

of Nomination Papers. 
3 . Scrutiny and Publication 

of list of candidates. 
4. Withdrawal and Publication 

of final list of candidatos . 
5. Allotment of Symbols , 


; 27th April , 1991 . 


" From the discussion in the foregoing paragraphs, it has 

to be concluded that the respondent No. 1 and 
Sharad Pawar did make supplementary statement 
of each other . Those statements can be enumerated 
as below : 


: 29th April, 1991 . 


6 . Duration of Propaganda 


: 29th April, 1991 

after 3 .00 p . m . 
: 30th April . to 21st 

May, 1991 
: 23th May, 1991 . 
: 27th May , 1991 , 


7. Date of polling. 
- 8 . Counting of votos and 

declaration of rowults " . 


However , due to the assassination of Shri Rajiv Gandhi, 
former Prime Minister of India on 21st May , 1991, the 
remaining election programme was modified by fixing 12th 
Junc, 1991 As the date of polling in that constituency and 
16th June, 1991 or the counting of votes and declaration of 
result. For the election from that constituency . the election 
petitioner Vikhe Patil, the roturned candidate Gadakh . res 
rondent No. 1 and respondents 2 to 10 in the election neti 
tion , were candidates . The rolling took place on 12th June , 
1991 and the result was declared on 16th June. 1991 wherein 
Gadakh was declared elected having secured 2 .79. 520 votes 
against his nearest rival Vikhe Patil who secured 2 .67.887 
votes. 


( 1) Petitioner was to spend Rs. 3 crores for his elec 

tion ; 
(2 ) Petitioner had paid Rs. 50 Lakhs to Janata Dal ; 
13 ) Petitoner had paid Rs. 20 Takhs 10 Janata Dal 

candidate for withdrawing from Nagar consti 

tuency and to contest from Reed constituency ; 
14 ) Peritioner was to take out rally of 5000 cycles and 

distribute the cycles amongst the participants ; 
(5 ) Petitioner was to spend for repairs of Chawdies 

and had sent Rs. 5. 000 for repair of Chawadi 

at Ganganagar , Tq . Nowasa ; 
(6 ) Petitioner was to distribute garcon, dhoties , liquor 

amongst the workers obviously with a view to 

attract them ; 
(7 ) Voters must accept them and vote for congress ; 


These are the statements made by the respondent No. 1 

and Sharad Pawar in various meetings . The fore 
poing discussion has clearly indicated as to what 
was spoken by either of them at different meetings . 
That portion would he again reconsidered at the end 
but sufllce it to sav that they would certainly touch 
unon the personal character and conduct of the 
petitioner . " 


It is these conclusions and reliefs granted on this basta 
which are challmoord hy the returned candidate Gadakh and 
the notices Sharad Pawns, whilo respondent No . 5 Deshmukh 
Rhagwan Rancrath and respondent No. 6 Najan Ramhhan 
Maruti have challenged morely the further declaration of Vikhe 
Paril to have been duly elected , in their appeals . 


Vikhe Patil then Aled an election petition (E .P . No . 2 of 
1991) at tho Aurangabad Bench of the Bombay High Court 
pravino that the election of Gadakh be declared as void nid 
the election petitioner Vil ha Patil he declored to have heen 
duly elected from that constituency. Challenge to the validity 
of the election of Gadakh was made by Vikhe Patil on the 
ground that Gadakh had committed the corrupt practice under 
suh - section ( 4 ) of Section 123 of the R . P . Act. This grourd 
was based on the allegation that Gadakh had made certain 
false statements in his sneeches relating to the personal charac 
ter and conduct of Vikhe Patil attributing the use of corrupt 
methods hy him , with a view to prejudice the prospectus of 

Vikhe Patil s election . In meetings held hy him A Sannt on 
. 30th April. 1991 Ahmednagar on 2nd May, 1991. Newagt 
on 3rr Mav. 1991 and in an interview given to a foumalist 
on 10th May, 1991 which was published in the daily new naner 
" Maharashtra Times" on 13th May , 1991. It was also alleged 
by Vikhe Patil that in the public meetings held at Newaga 
on 3r1 May, 1991 and at Srigonda on 11th Mav, 1991. Shared 
Porvar, the then Chief Minister of Maharashtra hart made 
similar statemente relating to the personal character of Vikhe 
Pasil , in the nresence of and along with Gadakh . It was 
alleoed hy Vikhe Patil that these atatements relatind to the 
personal character of Vikhe Patil made hy Gadalih and 
Sharad Pawar mounted to corrupt practice under Section 123( 4 ) 
of R . P . Art on account of which Gadakh s election mag 
vold and Sharad Power Wan liable to be named in accordance 
with Sertion 99 of the RP Act. After the evidence ng 
recorded at the trial and Gadalh had also heen examined or 
commiacion on Arcount of hiq illnece the High Court iesnied 
A notice under Stction 99 of the R . P . Act to Sharad Pawar 
to show causc why he should not bo so named . 


At this stage , a gist of the alleged false statements relating 
to the personal chatuctei of Vikhe Patil attributed to Gadakh 
and Sharad Pawar may be mentioned while the details thereof 
would be stated later at the time of considering each of 
them separately . It has been alleged by Vikhe Patil that 
Gadakh attributed to him the resort of corrupt mothods for 
winning the clection in his statements by stating that Vikhe 
Patil had a nude election budget of Rs. 3 crores ; that Vikhe 
Patil had paid Rs. 50 lakhs to the election fund of Janata 
Dal; that Rs. 20 lakhs were paid by him to the Janata Dal 
candidate B . S . Kolse Patil to shift to another constituency : 
that he was to distribute 5000 bicycles to the participents 
in a hicycle rally to be taken out for him ; that he had offered 
to the workers in the election campaign Rs. 25,000 at the 
village level and Rs. 50 , 000 At the taluka level; that he 
was to give money for repairs of chewadies and temples in 
the constituency ; and he was to distribute sarees ; dhoties, 
liquor and cash to the voters for purchasing their 
votes, it was also alleged that Gadakh exhorted the 
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volers in the 

from 
constituency to accept these things from malani appering for Najan Rambbau Muruti, apart 
Vikhe Patil but lo votc or Guuak . Against Shiurad challenging ine declaration of Vikhe Patil to have been 
Pawar , it was alleged that in the public incelings he duly elected, supported the submissions of Shri Ashok 
addressed at Newasa and Srigunda . He mado sinilar state Desai and Shri Parasaran to contend that no corrupt 
ments in the presence of Gadakh , except the staļcment practice under Section 123 (4 ) was committed either by 
attributed to Gadakh alone of payment by Vikhe Patil to Vadukh or Sharad Pawar , 
the Jagala Dal election fund and the Janata Dal candidate . 
Il may be noticed at this stage that combined windings 

The statemento attributed to Gadakh and Sharad Pawar 
against Gadakh and Sharad Pawar have been recorded by as constituting the corrupt practice under Scctio1 123 (4 ) of 
the High Court in Paragraph 223 and 224 of the judgement the R . P . Act are alleged in the election petitivo to have 
in icopect of all the alleged statements including those re 

been made in four meetings and one interview 10 journa 
lating to payments to tho Januta Dal and the Janata Dal list given by Gadakb. Before giving the particulars of these 
candidate cven though thero 16 no picadug or proof of allegations, the particulars of these meetings and interview 
such statements being made by Sharad Pawar. The appli may be given . It may be mentioned that Gadakh was tho 
cation made by the returned candidate Gadakh for re candidate of thc Congress ( 1) Party at the election and 
crimination alleging that the election of Vikhe Palil would Sharad Pawar belonging to the same party was the Chief 
have been void if he had been the returned vandidate, was Minister of Maharashtra at that time. The first meeting 
also dismissed by the High Court. Civil Appeal No. 2445 was held on 30th April , 1991 at Sonai at waich Gudakh 
of 1994 as well as Special Lcave Petition (Civil ) No . 9210 had addressed the Congress Party workers . The second 
of 1993 filed by Gadukh against dismissal of his applica pecting of the District Congress Committee was addressed 
tion for recrimination nave already been dismissed by us 

by Gadakh ut Ahmednagar on 2nd May , 1991. The third 
as not passed . 

was 4 public mcoting at Newala on 3rd May , 1991 adultest 

ed by Gaslakh as well as Sharad Pawar. The fourln was 
The operative order made by the ligh Court is 19 also a public mccting at Srigonda on 11th May , 1991 wbich 
under : 

was addressed by Sharad Pawar after he had been intro 

duced and welcomed by Gadakh . The speccles by Gadakh 
(i) The Election Petition is allowed . 

and Sharad Pawar, these meeting wero also published in 

newspapers. Apart from these meetings, un jaterview was 
( ii ) The cloction of the respondent No . 1 Gadakh given by Gadakh on 10th May, 1991 to a journalist 
Yeshwantrao Kunkurray from 39 Almednagar l ar 

Girish Kulkarni and that intervicw way published in the 
liamentary constituency is hereby declared as null "Maharashtra Times " on 13th May , 1991. 
and void as the respondent Gadakh Yeshwantrao 
Kankarrao is proved to have committed corrupt 

Thç everments in the election petition relating to the 
practice under section 123 (4 ) of the Reprcycnla statements attributed to Gadakh and Pawar alleged to 
tion of the People Act . 

constituto the corrupt practice under Section 123( 4 ) are 

mixed up but the relevant portions in tho clection petition 
(iii) The notice against Sharad Chandra Govind aro as under : 

rao Pawar is made absolule under Section 
99 of the Representation of People Act and 

" On 30th April , 1991 , the first respondent had addres 
Sharadchandra Govindrao Pawar is named as a 

sed a meeting at village Sonai - -- - 
person who has been proved to be guilty of 

Further he made a statement that the petitioner 
corrupt practices under Section 123 (4 ) of the 

had paid 20 lakhs of rupees for the candidate 
Representation of People Act. The respondent No . 

which was selected by Janata Dal Party for the 
1 shall pay the costs of Rs. 30 , 000 to the peil 

Ahmednagar constitucacy to contest the cloction 
tioner and likewise respondent No. 6 shall pay 

from Boed constituency Respondent No . 1 
the costs or Rs. 5 ,000 to the petitioner . 

further alleged that the petitioner was going to 

spend Rs. 3 crores for Petitioner s Election , Kus 
(iv ) Rogistrar to take action under Section 103 of the 

pondent No. 1 also alleged that petitioner has dec 
Representation of People Act forwarded the copy 

larod rate of Rs. 25 , 000 for detecting worker of 
of the notice under Section 99 of the Represcata 

village level and Rs. 50 , 000 for worker of Tahsil 
tion of Peoplc Act and the judgement and order 

- - The petitioner states that the state 
in this election petition to the Election Commis 

ments made by the first respondent that petitioner 
sioner and also to the Spcaker or the Chairman of 

paid Rs. 2 lakhs to the candidate of Janata Dal 10 
the House of Parliament or the State Legislative, 

withdraw from Ahmednagar Parliamentary consti 
As may be found necessary . 

tuency is false is known to first respondent as 

false and such a statement is relating to personal 
( v ) The petitioner E . V . @ Bulasaheb Vilhe Patil is 

character and conduct of the petitioner the state 

ment to falso and 
declared us a candidate duly elected from the 

also related to the candidato . 

This statement was made by 
above Parliamentary Constituency. 

the first respondent 
believing it to be falso . The said statement was 

made to prejudice prospects of the Petitioner 
(vi) Petitioner be refunded his security deposit." 

in 
the election . The statement of Rs, 50 lakhs to 

tho Janata Dal Party is also falso and this state 
In these matters , Shri Ashok Desai appeared for Gadakh ; 

ment of the first fespondent that petitioner has 
Shri K . Parasaran for Sharad Pawar ; Shri V , N . Ghanddie 

declared rate of Rs. 25 , 000 per worker of tahsil 
for Deshmukh Bhagwan Rangnath (Respondent No. 5 in 

level is equally false, The first respondent knew 
the election petition ); and Shri Ram Jethmalani for Najun 

and believed that it was false statement. The poti 
Rambhau Maruti (Respondent No . 6 in the election peti 

tioner was indulging into an act of bribery for 
tion ). In substance the contention of Shri Ashok Desai 

inducing Janata Dal candidate to withdraw from 
was that Godakh did not make any of the Blatements 

election . This statement relates to personal charac 
attributed to him and at any rate none of those statements 

ter of petitioner 
amounts to the corrupt practice Under Section 123 (4 ) of the 
R . P . Act . Shri K , Parasaran contended that the statements 

( Para 9 ) 
attributed to Sharad Puwar , which do not include the 

- The petitioner states that the fret respondent 
statement of payment of Rs. 50 lakhs to the election find 

made a statement in the meeting dated 2nd May, 
of Janata Dal and the payment of Rs. 20 Lakhs to the 

1991 that in order to take the gupport of Junata 
Janada Dal candidate B . G . Kolse Patil for shifting to 

Dal, the petitioner had paid Rs. 50 lakhs to 
another constituency , do not satisfy the requirements 

the 
of 

olection funds of (Janata Dal) - 
Section 123 ( 4 ) and, therefore , do not amount to the 
corrupt practice thereunder , Shri Desai further contended 

(Para 10 ) 
that apart from there being no ground to declare the elec 

The petitioner stater that in the meetings addressed by 
tion of Gadakh to he void , not ground had been made out 
to declare 

the first respondent in the office 
Vikhe Patil to have been duly elected . Shri 

of the District 

Congress Committee , 
Ghanpulc appearing for Deshmukh Bhagwan Rangnath 

Ahmednagar, on 2 - 5 - 1991 , 
adopted the arguments of Shri Ashok Desai to 

As stated in Para No. 10 , and further the 
contend respondent made a statement that a 

first 
that Vikhe Patil could not be declared elected. Shri Rumjeth 

sum 
Rs. 5 , 000 had been sent on behalf of 

of 
Petitioner 


- - - 


. 
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for constructing Chuwdi at Gangula gur area 

dlines , sale s, cash amounts among the voters . 
Newasa tahsil. Thc Kespondent No. 1 further 

Petitioner had not attempted to induce the workers 
stated that thc Petitioner was going to have bicycie 

of vihe, puity with financial support . The first 
rally of 5000 strong, and those bicycles would 

It spondent kuew that the abuve statement was 
be given permanently to the participany in the said 

Pulse . The fus respundcot believcu it it be false .. .. . . 
rally - - - The Petitioner - states that no 

paru 13 ) 
bicycle rally was held . The Petitioner had not pur 
chased any bicycle not hunded over ally bicycle to 

The Politioner states that the first respondent was 
anybody. The statement made by Uic nist respon 

190 prosent in the election mccting on 11th May 
dent was false The statement indicates that the 

1 91, at Snaigonda at 8 ,30 p . . . I Ahmednagar 
Petitioner was going to spend large sum of money 

constitucily . The said neeling was addressed by 
to bribe voters, and even distribuic 5000 

the inen Chief Minister Shri Sharad Pawar . . . . . 
bicycleg - - 

The Petitioner states that the thua Chicf Minister 
(Pura ( 1 ) 

Shu Sharad Pawar making tho refereuce to above 

fact relating 10 Petitioner , made the following 
The Petitioner states that an Electron meeting was 

Slaternents . "Who is contesting this clection against 
held at Newaba Bajurtal on 3 - 3 - 1991, ut 10 . 30 am , 

us. On onc side there is Rajiv Gandhi and this 
for the inauguration of propogand . The valu 

his candidate trying to save the country . On the 
mecting was addressed among others by hc Ill $ t 

other side are the ranged people trying to secure 
rosponuent and the then Chier Mw .slei of Mania 

Vulcs in the namo of religion and some other 
Fashtra Sari Sharad Pawar, in the suid ineung, 

candidates and on the third side there is some 
the fut st respondent repeated that S000 bicycles 

one who weni in adoption some where because it 
- - distributed money is also being sent tur 

was not possible for him to wait when the party 
repairing of Chawdi, Temples and cash was beinz 

told him to wait for some time . And the third 
distributed on behalf of the Petitioner. Shirt 

candidate who is coniesling Wie election with 
Sharad Pawar maue a reference to its statement 

ther support had left his party and came here 
in the presence of the first Respondent and Shri 

Thinking that this is a soft ( clecturute ) I am not 
Sharad Pawar also madc statement itut Vikhe 15 

worried about the Bhartiya Janta Party candidate 
under false impression that the poor men from 

in this constituency because he is going to loose . 
famine affectea area of South Naoar District C111 

He too is aware of this . The question is differçat 
bo purchased . Poor persons do not go bere o 

while what to do about this adoptive candidate 
there for money . Don t luke [ c9L OL selt respect 

who was ruiscu by the Congress made a Member of 
of those pourmen ). Institutions have been creci 

Parliament for five times , and office ocurer of 
ed by taking advantage oi party . Vorer can t be 

the Zilla Parishad . On one excasion when he was 
purchased by the munoy. Slui Pawar advised 

asked to wait a little , he grow inpatient and 
voters that if the wealth 18 being distributed take 

beg u searching. He filled up ( nomination ) foroys 
the wcalth but vote for Congress . Statement were 

in Kipergaou and in Nagar, He adopted a stand 
repcaled to the efl ect that the Petitioner was dis 

of uterest parties winile to rebell in South consti 
tributing bicycles and pairs of dhoties, and sareen , 

tuency . But while performing ihat role he saw 
among voters in the constituencv 

that he could not get an opportunity in the north . 

Su ile iden cntered mis mind that his south cousti 
The Petitioner states that these statements were false . 

luency being a famine piono region and the people 
The first respondent and Shri Sharad Pawar were 

there being poor he could pocket them . So hc 
knowing that these statements were false. 

started activating in this parth with a 
Shri 

view to 
Sharad Pawar knew well that these statements re 

take over Maharashtra from acre and win the 
ficcted on the personal character of the Petitioner . 

election by the efforts of interested partico by 
The Petitioner was being painted by the first res 

playing ganic of purchasing your self respect. Wc 
pondent and Shri Sharad Pawar, that the 

Uut face it and defeat such activity . That is 
Petitioncr would do anything to get election by uso 

the tash to be done in this clection . At some time 
of his money . 

or other you will have io toll (them ) that 
(para 12 ) 

money alone cannot be an important motivation in 

this election. What is needed is ideology, policy , 
The Petitioner slutey that the first respondent gave an 

programme und morality . It is wrong to give up 
interview to Shri Girish Kulkarni representative of 

murality , when one s wish is not fulfilled to leave 
Maharashtra Times . The said interview has been 

the party program and colleagues when a favour 
published in the Maharashtra Timcs dated 13th 

able decision is not taken and to join hand with 
May , 1991, . . . , . In the said 

other parties once the "kooni koon " (sacred 
interview it was 

powder indicating matrimony) is 
put up to 1st respondent that first respondent had 

applied , its 

yanctity must be maintained . But we did not know 
been accusing the Petitioner of indulging in cor 

that the kuom koom was being applied in the 
rupt practices . On what basis such accusations 
were made. 1st respondent replica stating that ac 

numc of one person and the eyes were looking at 
cording to his own information the Petitioner had 

somebody clse . . . . . . . . Then the possibility connot 
paid Rs. SU lakhs to the election fund of Sanata 

be luled out that attention will be drawn to all 
Dal for getting its support and Rs. 20 lakhs 

such questions; like what benefit we will get which 
to 

leaders are coming to South (constitucncy ) 
Shri B . G . Kolge Patil to make him 

will 
not to con 

be village chawdi be built, will the tomple de 
test the election from 39 , Ahmednagar Parliamen 

renovated will the motorbike be available for rid 
tary constituency but to contest from Becd consti 

ing., will bicycles at least be available for riding , 
tuency. First respondent had further stated that 

It is not in your and my interest to accept the 
the Fetitioncı had collected Rs. 3 crores from 

sume. It will not behuve our self reason but 
various places to fight out this election as it is a 

it must be accepted . I say that the reason for 
fight for polinical existence of Vihhc Patil. It 

this (acceptance ) is that whatever comes will be 
was further stated that he would be distributing 

coming out of the resources of society. If tho 
cycles , liquor bottles , dhotios , sarees and cash 

process of distribution has begun , it is very good 
annount among the workers thon only he will be 

in the interest of establishing socialism in this way. 
elocted and arrangements have been made it 

Take the same for free and use it against them . 
was furthet stated by Respondent No. 1 that tho 

If we can do this sincerely , then I am sure that 
Petitioner had been trying to win over the politi 

all these people shall realize that the people of 
cal workers by financial inducements. .. . . . . , Tho 

South ( constituency ), arc pour but their attitude is 
Petitioner states that the above statement is false . 

different. . . . . . . . . . . . 
The Petitioncs had not paid Rs. 50 lakhs or nor 
any amount to Janata Dal Election Fund, nor paid 

Thc Petitioner state that in the speech , Shri Pawar 
Rs. 20 lakhs to Shri B . G . Kolse Patil, Potl 

have not taken the name of Petitioner, but have 
tioner had oot distributed bicycles, liquor bottles, 

máde references to the petitioner stating his politi 
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cal career and naming the petitionor as third candi 

1 055 Governments at the State will the Centre . 
date going in adoption . . . . . . . . . . 

Today you let congress . Let your family lame. 

Paieniat nume you ouve custvu . . . . WIL 
The Petitioner states that the statement made by Shri 

Hild , you know wul Tvalise your un place and 
Sharad Pawar stated above were innuundu . The 

Dulule . Pusac »scd will be illiso , you wila 

bu able to purchase the poor oldu OL the Soul 
petitioner statcs that the statement avove quoied 

with the help of the resources at your disposal. 
was falso. The said statement was made 111 tie 
presence of first rospondent. The first respondent 

You have come here every person or thus purl is 

lle would rather re 
never objected to these 

man PUSSCSS wg scuf respect. 
statements , . . . , . The 
petitioner stated the first l espondent and Suri 

Dulu Without loud and be in a peril bul jie woulu 
Sharad Pawar believed this statements to be false . 

never sell bus vule with anybodys rooney . Halskt 
the sand 
The Petitioner states that 

false 

saheb 
state 

would cotne tu realise alter the election of 
monts made by Shri Sharad Pawar with the 

23rd at the time of counting of voles scheduled 

un 26th . . . . . . . . . . . . 
calculation to prejudice petitioner s prospects of 
election . . . . . . . . . 

They will distribule bicycles , distribute dhotis und 

them . 
( Para surces . He told you 10 Accept 

I do not 
16 ) 

have aliy objection . . . . . . . . . . 
Thc Petitioner submits that the statements made by 

Balayabob has become one of thein . And in celebra 
the urst respondent himself and staternents made 

lion of that occasion , if the wealth is being dis 
by Spri Sharad Pawar in the presence of the first 

tributed into this constituency, there should be no 
respondent amounts to corrupi practice under sec 

licstation in getting benunted Complete the 
rion 123( 4 ) of the Representation of People Act, 

renovations , 11 a Incycle is coming, let it De 
1951. These statements are even published in th¢ 

accepted . The symbol should be always in our 
widely circulated news papers wbich are produced 

hunus . We should not worry ourselves about 
ut Exhibit A to K . The statements amounted to 

Cverything. hlay be there should be generous 
an allegation that the Petitioner was ready to buy 

altitude behind the distribution of wealth in the 
the voters by offering bribes, to them . The peli 

shape of decentralisation. Let us welcome it. Let 
tioner stated that bribing itself is a corrupt practice 

them do at the place and so far diverting the 
and , if it is said against a candidate that he prac 

votes on the strength of money let it be clear 
tises the corrupt practice of buying the votes by 

to whole of Malyiashtra that voters cannot be 
maens of bribery and clearly and uncquivocally 

bought, . . . . . . . . . . . . . . . . . . . 
constitutes an atlack on the private character , The 
L etitioner stated that the statements of the first 

Efforts are being made, to corrupt the people attempts 
respondent and Shri Sharad Pawar as reported 

being made to put on the pressure . There will 
above wore totally false . He believed that the 

be an attempt to distribution and notwithstanding 
statements were false and the statements were 

3oy thing done as abuve . . . .. . . . . . . . . . . 
made calculated to prejudice the election prospects 
of the Petitioner , 

Apd . side by side, in this district, here is H ight 
(Para 17 )" 

belwce morality and honesty from one side and 

money resources and a tendency guided by ago 
Recording of the evidence at the trial of the election peli 

to the other side . I am sure that in this fight 
tion was concluded on 4th September , 1992 when the slate 

the morality and honesty would triumph . Though 
ment of Gadakh was recorded on commission . The High 

to that side , we see a mountain of wealth , but 

we also see that there is an infinite sea of 
Court made an order on 18th September , 1992 directing 
issuance of a notice to Sharad Pawar under Section 99 

common poor public . They are backing Yesh 
of the R : P . Act pursuant to which the notice wa6 actually 

wantrao and Shankurrao), with the help of this 
issued on 3rd October, 1992 together with the annexures 

common man s support, the voters of this con 
as directed in the order itself. This notice was scrved on 

stilliency of the district have become able to 
Sharad . Pawar on 12th October , 1992 . Al carlier stated , 

be little and destroy this mountain of wealth ." 
Sharad Pawar preferred a special Icave petition in this 
Court against issuance of the notice and that special Irave 
petition was dismissed requiring Sharad Pawar to raise all 

At Srigonda on 11th May, 1991 
his abjections to the notice in the flrst instance before the 
High Court leaving those questions open for consideration 

" So the dea catered his mind that this South consti 
after the final decision of the High Court, if accessary . 

tu cncy being a faniine pronic region and the peoplc 
La view of the High Court s order naming Sharad Pawar 

there being poor he could pucket lhe ın . So he 
under Section 99 of the R . P . Act, the question now arises 

staricd activities iu inese parts with a view to take 
for consideration of his pleas . In the notice issued to 

over Maharashtra from here ard win the clection 
Sharad Pawar under Section 99 , the statements attributed 

by efforts of interested parties by playing the 
to him in the meeting at Newasa on 3rd May , 1991 and 

irigame of purchasing your self respect . . . . . . . . . 
at Srigonda on 11th May, 1991 were quoted. At this 
stage, it is necessary to quote only those portions from the 

Al sametime or other you will have to tell them 
extracts given in the notice which have been relied 

that 
on 
by Shri P . P . Rao on behalf of Vikhe Patil to support 

money alone cannot he an important noiivation in 
the 

this election , 
allegation of corrupt practice against Sharad Pawar. 

What is neccled is ideology . policy , 

The 
relevant portion are as under : 

programmo and morality . It is wrong tu give up 

mocality when one s wish is not fulfilled , to leave 
Ao Newasa on 3rd May , 1991 

the party , programme and colleaglics, when favour . 

ablo decision is not taken and to join hands with 
" Failed the nomination in south instead of North . 

other parties. Once tho kumkum (sacred red pow 
Theso poople guessed that it is poor region 

der indicating putrimony ) is applied its sanctity 
Scarcity arça , suffers from water problems. 

be maintained . But we did not know that the 
People are engaged on Employment Guarantee 

"kumkuni" was being applied in the name of one 
Schemes. The peoplc are having problemy always. 

person and the eyes were looking at somebody 
A good ciroumstances to win over aşsily . But they 

elso . . . . . . . 
do know what is there Any hampering would 
be 110t without danger. It would hurt the head , 

Then the possibility cannot he ruled out that attention 

will be drawn to all such questiuns like " what benefit 

we will get which leaders arc coming to the south 
That Shri Balasaheb has taken a stand to test the self 

( Constituency ) will the village Chavdi be built, will 
respect of the common man . He should be warn 

the temple renovated, will motorbikes bo available 
ed in clear terms that you have grown big 

for riding ? " It is not your und ny interest to 
because of the support coming from the Cong 

accept the same. It will not behave ourself respect, 
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but it must be accopted , I say that the reasons for like to observe that the suggestion of a liberal construction of 
lois (acceptance) 18 that whatever comce wil be the election law relating to corrupt practices by appreciation 
cunning out of the resources of society . I tho pro of evidence in the manner suggested in the existing political 
cess of distribution of social wealth has begun , climate wherein mud -slinging is common place , does not 
il is very good in the interest of establishing socialism commend to us as the proper approach cnvisaged by the 
in this way . Take the same for free and use it election law . If purity of cloctions is the essence of demo 
against them , . . . . . . . 

cracy and providing tor invalidation of an election on the 

ground of commission of any corrupt practice is the object 
A decision is to be taken whether one should act on 

of enacting these provisions, it cannot be accepted that the 

clection sceno having dogenerated over tho ycars , appreciation 
principle or disloyally whether one is to act accord 

of evidence for determining the commission of a corrupt prac 
10g to morality or immorality according to humanity 

lice must be made liberally because of the low - values in the 
or in the arrogance of popey and power, " 

arena of elections. If the rule of law has to be preserved 

as the essence of the democracy of which purity of plections 
The subinission of Shri Ashok Desai was that the making is a necessary concomitant, it is the duty of the courts to 
of ihose stalcments of at least the disparaging part thercot appreciale the evidence and construe the law in & Danger 
by Gadakh is not proved by any accoptable evidence and which would subserve this higher purpose and not even im 
at any ge all the l equircmvity of Section 123 ( 4 ) are not percentibly facilitate acceptance , much less affirmance , of tho 
proved to hold that the corrupt practicc was committed by 

falling electoral standards. For democracy to survive, rule of 
Ladakh , Shil Parasaran contended that the statements Altri- . 

law must prevail , and it is necessary that the best available 
buieu 10 Sharad Pawar have not been duly proved and, 

men should be choscn as people s representatives for proper 
therefore , the question of any rebuttal by Sharad Pawar docs 

governance of the country . This can be best achieved 
not urise ; and even it the alleged statements are proved 10 

through mcn of high moral and ethical values who wix the 
have bcen made by Sharad Pawar , all the requirements of 

elections on a positive vote obtained or their own merit and 
Section 123 ( 4 ) have not been made out to justity naming 

not by thc negative votc of process of climination based on 
hun under Section 99 of the Act. Shri Ram Jethmalani 

comparative demerits of the candidates . It is also necessary 
supported the submissions of Shri Ashok Dosai and Shri 

that the impact of money power which has eliminated from 
palayaran . It was submitted by these caracd counsels that 

electoral contest many men of undoubtod ability and credibility 

for want of requisite financial support should be able to 
the charge of commission of a corrupt practice bcing of a 
quasi- cruninal nature, the stagdard of proof app açable is of 

rc - enter the field to make the people s choico meaningful. 

This can be achieved only if olections are contested on . 
a criminal charge and not merely that of preponderance of 
probabilities of a civil case . It was further submulted that 

positive vote and the comparison is betwoen the merits and 

abilities of the contestants without the influence of power 
ihc statements which were made by Gadakh and Sbarad 

and pelf and got botwcon thoir comparativo domorita and 
Pawar were only to caution tho electorate agolpst possible 

ibe support of money power . Apart from ibo other adverse 
misuse ot money power and to exhort them not to succumb 

consequences , the growing influence of money power has also 
to any such pressure or temptation , They submitted that this 

the cffect of promoting criminalisation of politica . 
was done on account of the reasonablo approbonsion arising 
from the rumours afloat in the area of the likelihood of 
such lactics being adopted by Vikhe Patil who was 4 person 

The increasing electoral malpractices, of which somo like 
of considerable financial means . They submitted that such 

booth -capturing have led cven 10 amendment of the election 
cxhortation with a view to educate the olcctorato cautioning law , mako availability of evidence difficult and this cannot 
them ugainst possible misuse of money and adoption of bo ignored while applying the standard of proof of a quasi 
unfair tactics does not amount to the corrupt practice undres criminal charge for the proof of a corrupt practice . Tho 
Section 123( 4 ) of the R . P . Act. 

existing Law does not measure upto the oxisting realition . The 

ceiling on expenditure is fixod only in respect of the expen 
BACKGROUND OF POLITICAL CLIMATE 

diture incurred or authorised by the candidate himself but 
the expenditure incured by the party or anyone else in his 

clection campaign is safely outside thc net of logul sanction , 
Before adventing to the particular statements alleged to The spirit of the provision suffers violation through the acape 
have been made by Gadakh and Sharad Pawer which are route . The prescription of ceiling on expenditure by a can 
alleged to constitute the corrupt practice under Section 123 ( 4 ), didate is a muro cyc -wash and no practical check on olaction 
it would be appropriate to deal with on , submission ande expenses for which it was enacted to attain meaningful 
by Shri Ashok Desai and followed up by Shri Rio Jothmalani democracy . This Jacuns in the law is , however , for tho Per . 
with greater vigour relating to the manner of appreciation liament to fill lost the impression is reinforced that its reten 
of evidence in sucli a case . Shri Dcoai submittod that even tion is doliborato for the convenience of overyopo. If this 
though it may not be quito propor to make statements re be not feasible , it may bo advisable to omit the provision 
flecting on the personal character of a candidate , yet every 

to prevont the resort to indirect methods for its circumven 
such statement does not amount to a corrupt practico slaco 

Lion and subversion of the law , accepting without any qualm 
it does not prejudice the election in the prevailing political 

the role of money power in the elections. This provision 
climate . Shri Desai submitted that the existing norme do has ceased to be even a fig leaf to hide the reality. 
not match the earlier norms and , therefore, ovory reflection 
on a candidate s character does not necossarily projudico his 
clection since the electorate is not influenced by such a state 

We are constrained to make these observations on account 
mtot in the prevailing olectoral sceno. Shri Ram Jothmalani of the repeated reference made at the hearing to the growing 
went further and submitted that political leaders havo & duty nialpractices during elections , even though it was made for 
to educate the electorate against possible malpractices which the purpose of persuading us not to attach any significance 
are now not uncommon during the clcctions and making of 10 statements relating to the personal character or conduct 
such statements is desirable . Shri Ram Jethmalapi also sub of # candidate since they are not taken seriously by the 
mitted that every allegation against a candidate of his com voters due to the falling ethical standard . 
miting a corrupct practice is not moral turpitudo adversely 
affecting the personal character of the candidate to constitute 
the corrupt practice under Soction 123 (4 ) of the R . P . Act. 

Rcal oducaliop of the electorate contemplatos informing 
them of the past achievements and future plans of the politi 

ca) party on a positive note and its candidate s qualifications 
In the present case , the larger question posed by Shri Ram to serve that purpose compared with those of the other politi 
Jethmalani does not arise for consideration and , therefore, cal parties and their candidates and not a projection 
we need not express herein any concluded opinion thereon . 

of 

the comparative greater demerits of the opponents . This is 
We may only observe that the proposition enunciated by with a view to emphasise that the functioning of the demo 
Shri Ram Jethmalani is too wide for acceptance even in cracy depends on the qualily of the men chosen for 
the existing political climate adverted to by the learned 

the 

governance of the country . This is the need which the 
counsel unless the election law leads to that inevitable con election campaign is neant to serve in an election based on 
clusion exposing a hiatus in the legislative effort to uchieve party lines, the qualifications of the candidates being material 
the avowed object of purity of elections. We would also for this purpus . 
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The duty at the top cchelons of leadership at the state 

to a change of coiriint practice . In Lalit Kishore Chaturvedi 
and national level of ul] political parties is to set the trend vs. Jardish Prasad Thada and Others , 1990 ( Supp ) SCC 
for giving the needed information to the clectorate by adopting 248 , the pleading in election petition was found to be 
desirable standards so that it percolates to the lower levels 

deficient but even on facts the corrupt pructice alleged was 
and provides a congenial atmosphere for a free and fair found to be not proved . Similarly , in Daulat Ram Chauhan 
poll. A contrary trend of spcoches by the top leaders tends vg, Anand Snarma, ( 1984) 2 SCC 64, the requirement of 
to degenerate the election campaign as it descends to the plending of it corrupt practice alleged was emphasised . 
lower levels and at times promotes even violence leading to 
criminalisation of politics. The growth of this unhealthy 

In M , J . Zakharia , Sait vg. M . Mohammed and Other , 
trend is a causo for serious concern for the proper func 

( 1990 ) 3 SCC 396 , it was held that when the corrupt practice 
tioning of the democracy and it is the duty of the top 

alleged is based on an innuendo in the false statement pub 
Icadery of all political parties to reverse this trend to chablo 

lished , then the innuendo meaning must be specifically plead 
movement of the functioning democracy in the proper direc 

cd and proved . Accordingly , the attempt made by Shri 
tlon , 

P . P . Rao a : thc hearing to suggest that ric statement made 

that Vikha Patil bad an clection budget of Rs. 3 crores meant 
The lament of Gadakh and Sharad Pawar of despair 

that he had that much amount of ill- gotten money , cannot 
against the fnancial might of Vikhe Patil was indeed farcial 

he taken note of since such an innuendo is neither pleaded 
and sounds comical in view of thoir Owi) considerable ro 

nor proved . 
Fourcos including the power of the rulirg party and the 
active support of the Chief Minister of the State. We cannot 

The scope of ar appcal under Section 116A of the Re 
accept that the alleged offending portions of the gpeeches of 

presentation of the People Act is ag wide as in a civil appeal, 
Gadakh and Sharad Pawar were educative of the clectorate 

This court haq to dispose of the appeal by exercising the 
even if they do not constituie the corrupt practice vndor 

fame jurisdiction as is exercised in an appeal against the 
Section 123 ( 4 ) of the R . P . Act. To suggest that the elec 

original judgment of the High Court. Tt is well settled that 
torato needs to be warnet against the purchase of votos by 
anyone is to insult their intelligence. Past experience has 

allegations of corrupt practice are of a quasi-criminal nature 
shown that ever thic lliterate section of the electorate is 

and the proof that would be required in stipport of such 

allegations would be as in a criminal charge and not mere 
educated enough to remain uninfluenced by power and pell , 

preponderance of probabilities as in a civil matter . ( See 
This it has sown more than once by rejecting the high end 

Surinder Singh v . Hadial Singh and Others 
the mighty in power when it felt that they had failed to dis 

( 1985) 

SCC 91). 
charge their truo obligation , 

In Magraj Patodin vs, R , K , Birta and Ols. [ 1971 ) 2 SCR 
We must alzo add that cven if we come to the conclusion 

118 , it w92 held that many times corniot practices may 
that thesc statements of any of them do not constitute the 
corrupt praciicc under Section 123( 4 ), it only means that 

not he matablished hy direct evidence and the same may have 

to ha inferrent front thic proved facts and circumstances huit 
the existing law docs not frown upon the Yame to visit it 
with any Adverse conscquonot , but that does not mean that 

the circumsnica proved must reasonably establish that the 
It is a desirable practice during the election campaign . It is 

Allwed corrust meetice was committed by he reurned can 

didate . It was also emphasised that prepronderonce of is not 
one thing to pay that a statement does not constitute corrupt 
practice but entirely different to suggest that it is a desirable 

sufficient proof in such a matter . 
electoral practice forminc A part of the programine for 
oducation of the electorato . 

" The requirements of Section 123( 4 ) of the R . P . Act 

may now be considered . The provision 3 Es under : 
We emphasise this fact on account of the vehemence with 
which Shri Ram Jethmalani canyagsed for accoptance the 

" 123 Corrupt oractices. The following shall be deemed 
vicw that all the statements are within the permissible 

to he corrupt practicos for the purposes of this 
electoral practice , necessary for education of the electorate. 

Act :- - 
We are unable to subscribe to this view which can only lead 
to A further dcgcneration of the waning morality in the elec 
toral scene, when thc fcit nocd ls for curbing any such ten 

(4 ) The publication by a candidate on his spent or bv 
dency to ensure purity of elections, 

any other person with the consent of a candidate or 

his election agçnt. of any statement of fact which 
The question therefore is. Whether in the low as it exists, 

is false , ont which he either believes to he falec 
all or any of the statements proved to have been made by 

or dues not believe to be truc . in relation to the 
Gadakh or Sharad Pawar constitute the corrupt practice 

esconal choracter Cr conduct of any candidate , 
under Section 123 ( 4 ) of the R . P . Act ? 

or in relation to the candidaure, or withdrawal. 

of any cantitate . bcing a statement reasondhly cal 
CORRUPT PRACTICE UNDER SECTION 123 (4 ) OF 

culat - d to prejudice the prospects of that candidate s 

election . " 
THE R . P . ACT. 

It is clear that every statement of fact in relation to tho 

personal character or conduct of any candidate does not 
Several authorities were cited to emphasize the strictness amount to a corript practice under Section 12714 ) unless 
of pleading it elcction petitions and the pleadings necessary all the requirements of the provision are satisfied , notwith 
to raise a triable issue of the corrupt practice under Section atanding the fact that such a statementmy he dofamatory 
123( 4 ). It is not necessary to deal with the authorſtios in character. The additional requirements to constituto A 
cited since in the present case oven assurning there is no corrupt practice are obviously to maintain the delicate 
such defect in the election petition , many statements attribu balance between the frecdom of speech of an individual and 
ted to Gadakh and all the statements attributed to Sharad public interest of giving full information to the electorate of 
Pawar do not constitute tho corrupt practice under Section the candidates There is no presumption of falsity of such 
123 ( 4 ) of the R . P . Act. The cases on wnlar particular em A statement of fact for the purpose of Section 12374 ) AS 
phasis was laid by Shri Ashok Desai on behalf of Gadakh It is under the law of defamation ; and apart from proving 
are alone referred briefly . In Samant N . Balakrishna etc . the statement of fact to be falso , it must also he shown that 
vs . George Fernandez and Ors, etc .. ( 19691 3 SCR 603, It the maker of the staenient cither helleved it to he false or 
was held inot the facts which constitute the corrupt practice did not helieve it to be true. Irrespective of the quantium 
must be stated and the facts must be corrclated to one of of evidence necessary to discharge the initial onus of leading 
the heads of the corrupt practice, and that an clection pchi evidence , the burden of proving those requirements on 
tion without ihe material fatos relating to 7 corrupt practice the evidence adduced remains on the person alleging com 

« no election petition at all. In Azhar Hussain vs. Rafiv minion of the corrupt practice . The object of making this 
Gandhi, 1986 ( Supp ) SCC 315. it was hcid that a petition nrovision movie stringent is to emphasise the significance of 
ig Hable to be summarily dismissed in case of petitioners freedom of speech in this spherm while prohibiting the mak 
failure to furnish any of the material facts and particulars ing of such statements of fact relating to the personal charac 
which are essential for disclosing a cause of action relating ter or conduct of any candidate which are not merely false 
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but which are also byloved to be false or not believed to it relates 10 cvcnt which has happened and not to a 
he truc by the mxhor. Tlie greater fatitude in election law hypohetical ( uture possibility . Similarly , the belief of the 
is meant to serve the public purpose if the statement found maker about its fulsity or the lack of belief in its truth re 
to be false is made with the belief in its truth based on lates to an existing fact and not to a hypothetical futuro 
reasonable grounds and it is not intended to be a licence for apprehension howsoever honestly one may believe in its 
making it scorrilous attack on the opponcuts recklessly . 

likolihood . It is clear that any statement made which is a 

conjecture of a likelihood in future , would not come within 
The primary requirenicnts of Section 123( 4 ) are that the 

the anblt of the expression statement of fact " used in 
statement should be a statement of fact which is " false ", and 

Section 123 4 ). This is also supported by the fact that 
which the nioker either bclicves to be false or does not 

another requirement of Section 123 ( 4 ) is that the statement of 
believe to hc true. If these requirements are not satisfied , 

fact mado should be reasonably calculated to prejudice the 
the further inquiry to ascertain the satisfaction of the re 

prospects of that candidato s election . This further require 
maining requirements of Section 123( 4 ) Services no useful 

ment cannot bc satisfied hy morelv stating a likely appre 
purposc . No douhi, the burden of proving the satisfaction 

hension for the future and if the event does not happon , 
of all these requirements is on him who alloges commission 

this requirement cannot be tested . It is a clifferent matter 
of the corrupt practice. The onus of leading evidence relat 

If the statement amounts to an opinjon relating to the 
ing to sono regunements is however light in view of their 

personal character or conduct of any candidate which is 
nature . Once the initial onus is discharged , " the Onlis 

based on existing or past acts of the candidate. In other 
shifts to the other side . For proving the stuitement of fact 

words, if the støtcoient made in that a candidate is . -A 
to bc false , the initiat onus is discharged and the burden 

murderer , that would imply that he had committed . 2 
shifts to the other side by assertion of its falsity on oath , 

murder and that amounts to a statement of fact for the 
whereafter it is for the other side to rebut the same. Simi. 

purpose of - Section 123 (4 ).. 
larly , the nature of belief of the maker being primarily re 
lated to the state of inind of the maker , the initial burden 

The view we have taken finds support from the meaning 
is discharged by an assertion on oath to that effect. It three of fact in the realm of jurisprudence . Relevant extracts 
he any circumstances relevant for proving and justifying from texthoclis art an under : 
the helicſ of the naker , that also would be a matter of 
evidence . The maker of the statement krows best the " 

" There is yet a third meaning of the expression 
material ori wisich his hclief was formed and therefore , it 

" question i matter of fact " in wrich it is contrasted 
is for him to prove the simr. Whether the maker of the 

with a question or matter of opinion , 
tatement helieved it to be false or did not believe it 

A question 
to 

of fact is one capable of being answered by way 
be true , is then ordinarily a matter of inference from the , 

of demonstration a question of Opinion is one that 
facts so proved , 

cannot he answered . The arswer to it is A 

matter of speculation which cannot be proved by 
The meaning of the expression " statement of fact " was . 

any available evidence to be night or wrong . The 
a point of considerable dehate at the Bar . The true mean - , 

past history of a company s business is a matter 
ing of this cxpression is of significance becanso several state 

of fact ; bul its prospects of successful business in 
ments attributed to Gadakh and Sharad Pawar relate to 

the future is a matter of opinion. . . . . . . . . 
apprenhensions about Viklie Patil s likely future conduct and 
not to his nc : done in the rust or at the time of making the 

(Salmong on Jursiprudence, 12th Editon at page 69 ). 
statement. It was contended by Shri Ashok Desai for , 
Gadakh and Shri K . Purasarari for Sharad Pawar thut every 

Secondly , fact and opinion are frequently contracted . 
statement is not a statement of facts and , therefore , a statc .." 

Whether a company has heen prosperous in the 
ment made about future apprehension or opinion of the ) 

past is a matter of fact, whether it will fulfil the 
maker, does not fall within the ambit of this expression . It 

erpectations aroused hv its prospects is a matter 
was urged by them that most of the statements attributed 

of opinion . . . . . 
to Gadakh and all the statement atributed to Gidakh and 
All the statements attributed to Sharad Pawis do not consti 

( A Textbook of Jurisrliction by Georne White 
tute statement of foot within the mcaning of this expression 

cross Paton , 4th Edition , at page 107) 
in Section 123( 4 ). Shri P . P . Ran , on the other hand , con 
tended thn the expresion " stnicment of frict" has to be 

(emphasis supplled ) 
given widler meaning to include even a statement relating 

It Stround s Judicial Dictionary . 4th Editinn , the meaning 
to the state of mind of the other person ahout his future , 

of the exnression " false statement of fact in relation to 
conduct and therefore all these statements attribute to Gadakh ! 

the personal character or conduct" of a candidate at a parlia 
and Sharad Pawar fall within the meaning of this expression . . 

mentary elcction is given as " of fact , as distinguished from 

a false statement of Opinion " . 
There can ha no dispute that the meaning of the expression 
" statment of fact " 179ed in Section 123 ( 4 ), must be such 

The meaning of the expression " statemen : of fact in 
which is arpa .ite in the conlext and even if the meaning of Sertion 123 ( 4 ) of the R . P . Act has to be understood in this 
the word " fact " be wider include opinion about manner. 
another person and apprehensions about his future 
conduct, that is not sufficient to 90 construit the 

In Kumara Nand vs. Brimoran Lal Sharma, ( 1967) 2 
expression " statement of fact " in this provision unless it SCR 127 , it was reiterated that the onus is on the election 
fits in the curlext. A 2104matic test is to examine whether netitioner nt nrove commission of the corront practice under 
the meaning piver to the expression statement of fact " is Section 1 ? 714 ). hit the onus on him to prove that the state 
capable of satisfying the other requirements of the provision -ment is false is very linht und can he discharged hv tho 
Tt is only th : t meaning of this expression which is capable complaining candidate wearing to that effect And onco 
of satisfving the miher requirements of the provision which that is done the burrian shifts to the candidate making 
can bc its rue meaning in the context. 

the false statement of fict to show what his belief wag . 
Winnehan , I. (as he then was openting for the Court ) < nted 

Thus 
For constituting the corrupt practice in Section 123 (4 ), 
all the reavirimenti tliereof must be satisfactorily proved . 

. . . . . . But though the onus is on the election neti 
A statement of fact for the purnove of Section 123 / 4 ) can 

tinnas to show 11 these things the main things 
he one which is Cinghie of proof as false And which the 

that the eletrinn neiluoper hac in noua ATC 
maker cither helieved to lic false or did not helicve to be 

that such a publication was made of a stritament 
trup at the time of making it. Thesr further requirements 

of fact and that thint statementi nse and is with 
of its falsity and nature of holink of the innkre at the time 

respect to the nersona1 character or ronduct of the 
of making the statement of fart are sential requirements 

election Detitioner The burden of nroving that 
without which ihr statement of fact is not the one . con 

the chndicate mohliahing this enterant holiever it 
templatcit hy Section 12374 ). It neerls no shorntion to say 

to the false or clied mit Heliny , it to tie frue 
that a statem : nl of first can he proved to be false only if 

though on the complaining candidate is very 
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light and would be discharged by the complain allegation reliling to the personal character of bribing tho 
ny candidate swearing 10 that effect. There votti s which cannot form part of thic political character since 
after it would be for the candidate publishing the act of bribery has a personal element. 
the statement to prove otherwise . The ques 
tion whether thc statement was tusonably 
calculated to prejudice the prospects of the 

in Shropat Singh 1s . Kain Pratap, ( 1965) 1 SCR 175, it 

was held that any ticism of a person s political or public 
election of the Calidate gainst whom it was 
made would generally be a nattcı of interence . 

wclivities and policia s is outside Section 1231-1). It was fur 
So the main onus on 23 election petitioner 

it 
iler held th : t the word " calculated " mçais designed 
under S . 12364 ) is to show that it statement of 

denotis more than micre likelihood and sports a design to 
fact was published by a candidate or his agent 

willee . Voturs . 
or by any other person will the consent of the 
candidate or his lection agent and also to 

The consent of the candidate for thc purposes of Section 
show that that statement was folse and related 123 ( 4 ) when the offcriding statement of faut which is false is 
to his personal character or conduct. Once that published by any Diler person may be proved by inference 
is proved and the complaining candidate has sworn 1 . om the circumstanccs and not necessarily by positive evi 
as above indicated , the burclen shifts to the candi dance to that cffuut since positive cvidence of consent may 
date making the false statement of fact to show not he available . Sec . B . R . Rao v5 . N . G . Finga , 1970 ( 3 ) 
what his belicf was. The further question as to SCC 576 ; Narasingh Charan Mohanty vs . Surendra Mohanty , 
prejudicc to the prospects of clcction is generally ( 1474 ) 2 SCR 32 ; and Samant N , Balakrishos ctc . vs . Gcorge 
it matter of inference to be arrive : ut by the Fernandez and Ols , etc . ( 1969 ) 3 SCR 6031). 
tribunal on the facts and circumstances of cach 
case ," 

The question , thercfore , is : whether the declaration of 

Gaduhh election 10 beyond is sustainable and so also the 
(al page 136 ) 

naming of Sharat Pawar under Section 99 of the R . P . Act, 
( cmphasis supplicd ) 

Allegations of Coir Practice under Section 123(4 ) of tho 
This decision sunimariscs The extent of onus on the R , P . Act. 
election petitioner and the manner in which it is disa 
charged indicating that some on the requirements of 
Section 123 ( 4 ) are maliers of inference. This is the 

The gist of the scveral statements attributed to Gadakh 
List of the law of the point and is l eiterated in the subse 

and Sharad Pwar which arç alleged to constitute the corrupt 
quent decisions of this court : Nepal Chandra Roy vs . Netai 

practive under Seciion 123( 4 ) of the R , P . Act are now 
Chandia Das and Others . 1971 ( 3 ) SSC 303 . 

comderate for the sake of convenience before each of them 

is taken up for consideration . The requirements of Section 
In T . K . Gangi Reddy vs. M . C . Anjapeva Reddy 

12344) hay been already indicated . 

and 
Oibus; 22 EL. R . 261, the same position with regard to 
the manner in which the burden can be discharged by 

R : : Gadakh Yashwantrao Kankurrao 

the 
election petitioner wils stated and it was udicated that if on 
shutting of the burden to the respondent te fails to establish 

( 1) He stuted that Vilhe Patil hag an cloction budget of 
citlci that the petitioner did in fact commit the alleged act 

Rs. 3 crores . 
or to give any other circumstances wbich made him bona 
fide bclicve that he was so guilty , the court is entitled to say 

- This was sta cu by Gadakh in the meeting at Sonal 
that the burden of proving the necessary facts has been dis 

on 30th April , 1991 and in the interview given to Girish 
charged by the petitioner. 

Kulkasni on 10th May , 1991 which was published in the 

Maharashtra Times of 13th May , 1991 . 
In Guruji Shrilari Balicuni Jivatode vs, Vithalrno and 
Oihuis, 1969 ( 1 ) SCC 82, while considering the meaning of 

( 2 ) A sum of Rs. 50 lakhs was paid by Vikhe Patil to tho 
the cxpicssion " personal character of conduct " it was indi 

Janata Dal election ſund for the support of that party . 
caled that the allegations must reficct on the moral or 
Diental qualities of the candidate relating to his personal 

- Tis was stated by Gadakh in the meetings at Sonal 
charac {er or conduct and not merely to his political persona 

on 30th April, 1991 and Ahmednagar on 2nd May , 1991 and 
lity . In Ram Chand bhatia vs . Hardyal, ( 1986 ) 1 SCR 177 , 

in the interview given to Gurish Kulkarni on 10 :h May , 1991 
the distinction hctwith the personal character or conduct of 

which was published in the Maharashtra Times of 13th May. 
the candidatc and his public or political character and con 

1991 
duct was explained and it was indicated that a statement re 
Jating to public or political character and conduct of the 

( 3 ) A sum of Rs, 20 lakhs was paid by Vikhe Patil to the 
candidatc is not a corrupt practice under Section 123 ( 4 ) . 

Janata Dal candidate B , G . Kolso Patil foi shifting to an 
other constituency . 


- This was said by Gadakh in the meeting at Sonai on 
30th April , 1991 and the interview given to Girish Kulkarni 
on 10th May, 1991 which was published in the Maharashtra 
Times of 13th May, 1991, 


(4 ) A rally of 5000) bicycles was to be tiken out by Vikho 
Patil and the participants were to be given those bicycles . 


Bcth sides referred to Inder Lal vs , Lal Singh , ( 1962 ) 
Supp. 3 SCR 114 . In that case , the allegation made against 
the candidate was that he was purchaser of the opponents 
of thc Congress by means of money . This was held to con 
stitute the corrupt practice under Section 123 (4 ) since tho 
statement was construed to mean that tinc candidate buys 
by his Offering bribes the votes of the opponents of the 
Cangicss t was held that bribery is itself a corrupt prac 
ticc and if it is said against a candidate that he practises 
the couupt pructice of buying the votes of the opponents of 
the Ccogress by means of bribery , that ciearly and unequi 
vocally affects his private character. Shri P . P . Rao stren 
Quely urged that this allegation was construed as a statement 
of fact for the purposes of Section 123 ( 4 ) in Inder Lal, even 
though of a general nature . It is clear that the allegation 
related to the personal character of the candidate based on 
the fact , not more speculation about the future , of purchas 
ing vctes by bribery and it was not simply a statement of 
the maker s opinion of the candidate . It was also mado 
clcor that having regard to the moral turpitude involved in 
the clfering of the bribe , the statemtnt in question affected 
his privato character as well and not merely the political 
claracter of the fundiciato . Thus the emphasis was on the 
594 G1194 – 2 


- This was stated by Gadakh in the mectings at Ahmed 
nagur on 2nd May, 1991 and Newasa on 3rd May , 1991 and 
in the interview given to Girish Kulkarni un 10th May , 1991 
published in the Maharashtra Times of 13th May, 1991 . 


( 5 ) Vjkhc Patil had offered payment of Rs. 25 ,000 to each 
worker at the village level and Rs. 50 , 000 at the taluka 
level. 


- This was said 
on 30th April. 1991. 


by Gadakh in the meeting at Sonal 


(6 ) Money was being given by Vikhe Patil for repair of 
Chawdies and temples in the constituency. 
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- This was said by Gadakh in the meetings at Ahmed 

( 4 ) A decision must be taken to choose between pria 
negur on 2nd May , 1991 and Newała on 3rd May , 1991, 

ciple or disloyally , the morality or immorality , hu 

manity or arrogance of money and power . 
(7 ) Vikho Patil was going to distribute sarces, dhotics , 
liquor ind cash in the constituency . 

It may be noted that in respect of the statements attributed 

Io Cucah, the alleged offending portions being denied by 
This was said in the mceting at Newasa on 3rd May, 1991 him , it is also to be considered whether the making of those 
and in the incrview given to Girish Kulkarni on 10th May, statements has been proved . On the other hand, Sharud 
1991 which will published in the Maharashtra Times of 13th Pawur has chosen not to adduce any evidence or pray for 
May. 1991. 

reclof any witness for cross - examination and , therefore , the 

statements attributed to him being pleaded and proved by the 
( 8 ) In his speech , Gadakh had advised the voters 10 accept cicurion petitioner, the only question is whether they c011 

tituie the corrupt practice under Section 123 ( 4 ) of the R P 
they articles from Vikhe Paul but to vote for Gaduklı only . 

. 

Act. It is also significant that all the statements alleged 10 
Rc : Sharad Pawar 

have been made by Gadakh as enumerated earlier are not 

attributed to Sharad Pawar, particularly those relating 10 
The vist of the starcnients attributed to Sharad Pawar ac Ville Patil s election budget of three crore rurces , payment 
cording to the notice given 10 hin under Section 97 of the 

by Em of Rs. 50 lakhs to the Janata Dal election fund and 
R . P . Act. is as follows :-- - 

Rs. 20 lakhs to the Janata Dal candidate B . G . Kolse Pati. 

On behalf of Sherud Pawar, it was also contended by Shri 
(A ) At Newasa un 3rd May , 1991 

Parasain that to constitute the corrupt practice under Sec 

tion 12 .3(-7), the consent of the returned candidate Gadakh to 
( 1 ) Vilihe Patil had filed the nomination from the South the making of these statements by Sharad Pawar was also 

instead of North constituency because the people essential which had neither been pleaded nor proved . It was 
of this constituency are poor having problems due submitted that the fact of Gadakh s presence 3t the time 
to which Vikhe Patil thinks to win over casily , but when these statements are alleged to have been made hy 
he does not know the inner strength of the poor Sharad Pavir in tlie public meetings is not sufficicni lo piove 
people . 

the consent of the returned candidato requisite for constituting 

the corrupt practice under Section 123 ( 4 ). 
(2 ) Possesse:1 with the illusion thut Vikhe Patil will be 
ailyle to purchase the poor people of the South with 

To enable proper appreciation of the question whether ail 
the help of thc resources at his disposal, but every 

( 5 313 of the aforesaid statements attributed to Gadukh and 
person of this part is inan possessing self respect 

Sharari Pawar constitute the corrupt practice under Section 
110 i icmain without food and be in peril but 

1234 ; ), it is necessary at this stage to brieſiy restale the re 
he would never sell his vole . 

Gutenents of this Section . 
( 3 ) They vill distribute bicycles , distribute choties and 
Suidcy , He ( Gadakh ) told you to accepi them . I 

The essential requirements of the corrupt practice under 
do not have any objection . 

Section 123(4 ) Er : ( 1 ) publication by the candidute or llig 

election agent or by any other person with the consent of the 
(4 ) If the wcalih is being distributed in the constituency, 

candidate or his election agent; (2 ) of any statement of fer 
there should be no liesitation in getting benefitted 

whi: is talse : ( 3 ) which he either believes to be ful3c 0 . 
and the things given should he accepted , but let it 

does not believe to be true; ( 4 ) in relation to the personal 
be clear to whole of Maliarashtra that voters connot 

character or conduct of any candidate or in relation to the 

candidature di withdrawal of the candidate ; and (5 ) being a 
be bought. 

statcment reason : blu calculated 10 prejudice the prospect 
( 5 ) Efforts are heing made to corrupt the people and 

of thit candidatc s clection , the plain meaning of the Scc 
put pressure on them and there will be an attempt 

tion indicates that his not every statement but only a statemca ! 
to distribute . 

of his fact to which the provision applics; that the statement of 

fact should be false ; that such statement should be made be 
19 ) There is a fight between morality and honesty from 

licving it to he falac or at least not true ; that it should relate to 
one sicle and money resources and the tendency the personal character or conduct ctc . of any candidate , and it 
guided by ego on the other side but from sure that should be reasurably calculated to prejudice the prospecs of 
in this fight the nrorality and honesty would triumph , 

that candidate s election . Unless all these requirements are 
With the help of common man s support, the voters 

satisfied , ie statement does not constitute the currupt practice 
of the constituency have become able to belittle and 

der Section 123( 4 ) of the R . P . Act hou socver lindesirable 
destroy the mountain of wealth , 

Tinnally or ethically , the making of that statement may be 

otherwise . This is too well settled by a catena of decisions 
( B ) At Srigonda on 11th May, 1991 

of this Court, some of which have been referred . Accordingly , 

it is this test which must be satisficd to hold that the state . 
( 1 ) The idea entered his (Vilhe Patil ) mind that the 

monts attributed to Gadalh or Sharad Pawar constituto the 
South constituency being a famine prone region 

corrupt practice. 
and the people there being poor he could pucker 
them . 

Re : Giadakh 
( 2 ) We will have to tell them that money alone cannot 
be an important motivation in this election . It is 

Viklie Patil s Election Budget of Rs. 3 Crores 
wrong to give up morality when one s wish is not 
fullilled , to leave the party , programme and colleag 

One of the allegations made against Gadakh is that he 
ues , when favourable decision is not taken Emd to 

state ,i that Vikhe Patil had an clcction budget of Rs. 3 crores . 
join hands with the other parties. Once the 

The question in the present casc rclates only 10 the corrupt 
kunikum is applied , its sanctity must be maintained , 

practice specified in sub -section ( 4 ) of Section 123 and pot 
But we lid not know that the kumkum was being 

to the corrupt practice under sub -section (6 ) thereof relating 
applied in the name of one person and thc eyes 

to the incurting or authorising of expenditure in contraven 
Were looking at somebody cise . 

tion of Section 77 of the R . P . Act. This being so , the only 

question : 
( 3 ) The possibility cannot he ruled out that questions 
may arise whether chowdics will be built , temples 

Whether the statement that Vikhe Patil had an election 
Provated and motorbikes or bicycles at least he 

budget of Rs. 3 crores was a false statement of fact 
made available for riding. It will not behove our 

of the kind envisaged by sub -section ( 4 ) nf Section 
* spect to accept the same but if the process of 

1 since the allegation is not of incurring or autho 
distribution has begun it is good for establishing 

rising that expenditure but only of avanability of 
sociolism in this vily and so take the same and use 

that mount. A feeble attempt was made by Shri 
it apiinst them . 

P . I . Rao to argue that the innlendo in that state 
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ment was that Vikhe Patil had rupees three crores 

The position , however , is different with coard to the alle 
of ill - gotten moncy which ho could utilise for pur gation of paynient of Rs. 20 lakhs to the Janata Dal candidato 
chasing the voters and other electoral malpractices, B , G . Kolse Patil for withdrawing from this constituency and 
In the first place, there is not even a hint of such shitting to another constituency . Vikhe Patil hag denied on 
an innuendo on the election pctition or the evidence Oath the muling of any of these payments by him . Each of 
adduced in support thereof. This further suggestion these statements is undoubtedly a statement of fact which is 
has therefore to be ignored as indicated earlier, also proved to be false since there is no attempt made by 
Faced with this difficulty , Shri Rao modified his Gavukh to prove it to be true by rebuttal of the testimony 
argument to contend that even if this statement hy of Vikhe Patil on this point. Obviously Vikhe Patil was not 
itself did not constitute the corrupt practice under required to examine B . G . Kolse Patil after his own denial 
Section 123(4 ), it was a relevant fact to indicato on otth . No attempt has been made by Gadukh to even 
the means or capacity of Vikhe Patil to probablise suggest that the allegation is true. 
the other statements alloging the possibility of adopti 
ing malpractices to win the election . So far as the 
means of the candidates is concerned , it is sufficient 

The question , therefore , is : Whether the statement of 
to say that both Vikhe Patil and Gadakh appear to 

Gudakh uleging payment of Rs. 20 lakhs by Vikhe Patil to 
be considerably affluent being sugar barons of that 

the Janata Dal candidate B . G . Kolse Patil for this purpose 
area . The electorate inust have been well awaro of 

proved to be false , amounts to the corrupt practice under 
their moans and , therefore, this is a neutral circum 

Section 123( 4 ) of the R . P . Act ? 
stance which by itself has no significant hearing op 
the other statements attributed to Gadakh . No fur 
ther consideration of this statement attributed to 

As already held , the requirement of Section 123 ( 4 ) that this 
Gadakh is necessary even assuming he had said so . 

statement of Gadakh about payment of Rs, 20 lakhs by Vikho 
Patil to the Janata Dal candidato B . G . Kolse Patil for this 

purpose was a statement of fact which was false is duly 
Payment by Vikhe Patil of Rs. 50 lakhs to Janata Dal and 

proved . The publication of those statements was by Gadakh 
Rs, 20 lakhs to B . G . Kolse Patil . 

himself in a public meeting and in the interview given 10 
Girish Kulkarni for being published in the Maharashtra Timos 

and , therefore , the further requirement of its publication An 
T wo statements attributed to Gadakh relate to the pay required by Section 123 ( 4 ) is also proved . It cannot be doub 
ment by Vikle Patil of Rs. 50 lakhs to the Janata Dal elec 

ted that this felse statement of fact was in relation to the 
tion fund and Rs. 20 lakhs to the Janata Dal candidato B . G . 

personal character or conduct of Vikhe Patil not satisfied on 
Koise, Patil . Gadakh is alleged to have said that Vikha account of which the corrupt practice under Section 123 ( 4 ) 
Patil had paid Rs. 50 lakhs to tho Janata Dal election fund 

is not proved . We are unable to accept this contention . 
for getting the support of that party and Rs. 20 lakhs to the 
Janata Dal candidate for withdrawing his nomination from 
this constituency and shifting to another constituency. These 

Vikhe Patil hud denied the payment of Rs. 20 lakhs to 
statements are alleged to have been made by Gadakh more 

B . G . Kolse Patil and also asserted that Gadakh while making 
ihan once . However , it is sufficient if such a statement in 

the statement did not believe it to be true . This is all that 
proved to have been made even once and it satisfies all the 

could be done by Vikhe Patil to prove the belief of Gadakh 
requirements of Section 123 ( 4 ), The particulars of these 

at the time of making the statement since that related to the 
statements have been given carlier , 

state of mind of Gadakh which he know best. Even though 

the burden on the picadings to prove the satisfaction of this 
The statement alleging payment of Rs. 50 lakhs to the 

requirement was throughout on Vikho Patil the election 

petitioner , yet the initial burden of leading evidence of that 
Januta Dal olection fund is alleged to have been made in the 
meetings at Sonui on 30th April, 1991 and Ahmednagar on 

fact on Vikhe Patil was clearly discharged in this manner 
2nd May , 1991 as well as in the intoryiew given by Gadakh 

shifting the burden of rebutting the same to Gadakh . The 
on 10th May , 1991 to Girish Kulkarni ( P . W . 11) which WAA 

evidenco of Gadakh has , therefore , to be now exarnined to 
published in the Maharashtra Times of 13th May, 1991. The 

see if the burden so shifted to Gadakh had been discharged 
statement by Gadakh of payment of Rs. 20 lakhs to the 

by his cvidence . It is significant that in the deposition of 
Janata Dal candidate B . G , Kolse Patil for withdrawing from 

Gadahh , there are statements on this point which provide the 
this constituency and shifting to another constituency is alleged 

leyt indication of his belief about the truth or falsity of the 
to have boon made in the meeting at Sonai on 30th April, 

allegation made. In our opinion , the admission made by 
1991 and in the interview given by him to Girish Kulkarni 

Gadalh in his deposition is decisive on the point. 
on 10th May, 1991 which was published in the Maharashtru 
Times of 13th May, 1991. From the evidence adduced , the 
making of both these statements is amply proved and we agree 

In his deposition , Gadakh has spoken about his belief in 
with the finding of the High Court to this effect on this 

the examination- in -chief, cross-examination and ro -examination 
point. Shri Ashok Desai took us through the entire evidence 

and the relevant extracts of his and it did not rolato merely 
on the point and strenuously urged that these statements aro 

In his rolitical character or conduct so that this requirement 
not duly proved hut we are unable to accept this contention . 

of Section 123 ( 4 ) is also satisfied . It must be hold that the 
From the evidence adduced we have no doubt that these 

statement was reasonably calculated to prejudice the prog 
statements were made by Gadakh as allered by Vikhe Patil. 

pects of Vikhe Patil s elections inasmuch as it conveyed that 
Admitted contemporaneous news reports and the conduct of 

Vikhe Patil hud brihed B . G . Kolae Pyril the Janata Dal 
Gadakh after knowing their contents further roussures us that 

cundidate by payment of Rs, 20 lakhs to withdraw his candi 
these statements were made by Gadukh . Accordingly , we are 

cature from this constituency for his benefit. In fact the 
referring only to some significant evidence on the point. 

fulfilment of none of these requirements of Section 123 (4 ) 
was seriously disputed hy Shri Ashok Desai it the making of 

such a statement by Gadakh is found proved , as we have 
The statement of Gatlakh allcging payment of Rs. 50 lakhe arendy held . The serious dispute by Shri Ashok Desal in 
by Vikhe Patil to Janata Dal election fund does not neces this respect was only to the fulfilment of the remaining ro 
sarily imply that this nuyment 10 Janata Dal was for shifting quirement of Section 123( 4 ) that Gadakh had made this fatso 
its candidate to another constituency particularly when no statement of fact helieving it to be false or not believing it 
other details were given . There is no such clear pleading in to ho tric. Shri Ashok Degai vory strenuously and ably , even 
the election petition to that effect. This statement has, there though unsuccessfully , argued that a strong rumour to this 
fore , to he ex : mined as the allegation of contribution to the effect was then afloat which together with the circumstances 
election fund of a political party . There is no allegation that in whirh B . G Kolse Patil, the Tanata Dal candidate with 
this provient wns alleged to have been made at any time drews from that constituency , Jent credence to the rumour 
after Vilhc Patil had hocomo a candidate of the election . In crentina 7 resonahle helief in the minnt of Gidakh that the 
these circumstances , it is doubtful if the mere alcontion of siins was true. Shri Ashok Desai submitted that in these 
contribution in a political party s election fund prior to he pirrumstances . Gadakh had reasonable belief in the truth of 
coming " lidhte con amount to the corrupt practice under the statement attributed to him and 
Section 123( 1 ) of the R . P . Act . 

therefore, this re 

quirement of Section 123( 4 ) was deposition , as given in 
594 G1943 
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Vol. V of the paperbooks, are as under : 

cepicd Rs. 20 lakhs from the petitioner. In other words, he 

did not believe in the truth of the information given to him 
Examinution-in -Chief 

ubout the payment ut Rs. 20 lakhs by Viklic Patil to B . G . 

kolsc Patil and the latter withdrawing from this constituency 
. . . . . . . . . . . ...On heaſing the information , I was for that reason . This admission about the kind of belief he 
satisficd and got sured that the information given liad about the truth of this allegation made by Gadakh in 
to me hy the workers must be correct otherwiso the his cross -cxamination is notwithstanding 1 different stute 
Janata Dal candidate would not have withdrawn 

ment in the examinution - in -chief and an attempt to resilo 
und gone to other constituency for election . . . . ... " 

from that admission in the re -examination , His statement 

in re - examination after being pointed out clearly the admis 

(para 31) son mude in the cross -examination that he did not believe 
Cross - Examination 

the allegation of payment of Rs. 20 lakhs by Vikhe Patil 

to B , G , Kolse Patil to be true , does not have the effect of 
" Q . When information was given to you by Congress either withdrawing that admission or showing it to be made 

workers which thcy had got from the workers of crroneously . In such a situation , Gadakh s admission in his 
the petitioner that Rs. 20 lacs were paid to Shri B . G . cross- examination that he did not believe the allegation to 
Kolshe Patil by the petitioner for withdrawing from be true hus thc effect of içinforcing Vikhe Patil s assertion to 
South Afnugar constituency and contesting election this effect instead of negativing it. 
from Becd constituency , did you think that this 
information was a grave matter : 

Shri Ashok Desai advanced an ingenious argument to avoid 
( This question was explained by Commissioner to the 

the logical adverse cifect of this admission made by Gadakh 
witness and he was required to restrict his reply to 

in his cross - examination , We have no doubt that nothing 
the extent of what was being asked ). 

better could have bcen done in this situation . Shri Desni 
Ans. Since Janata Dal had asked Shri B . G . Kolsho 

submitted thai the belief about the allegation not being true 

stated by Gadakh in his cross- examination related to his belief 
Patil to contest election from Beed constituency, the 

prior to 29th April, 1991 on which date B , G , Kolye Patil 
information conveyed to me was not a grave 

actually withdrew his candidature from the South Ahmed 
matter. 

nugar constituency and belief which he watertained later 
I did not believe the information given to me by the 

when he made the statement at Sonai on 30th April, 1991 and 
workers that Shri B . G . Kolshe Patil was going to withdraw 

also subsquently . Shri Desai submitted that the admission 
from South A nugar constituency having accepted Rs. 20 lacs 

merely means that when he was given such an information 
from the petitioner. . . . . . . 

by his workers , he did not believe in the likelihood of B . G . 
Kols Paul withdrawing from the South Almednagar consti 

tuency which could be only prior to his actual withdrawal 
(para 222) 

on 29th April , 1991. The obvious fallacy in the argument 
( eniphasis supplicd ) 

is that the admission has to be road in the context of the 

earlier question and the speeches made by him to this effcct 
Re -examination 

which were all subsequent to withdrawal of B . G . Kolse Patil 
from South Ahmednagar constituency on 24111 April, 1991. 

He was never questioned about him helley on this aspect 
Q . In paras, 21 and 31 of your chief- exam , you have 

prior to the making of these statements of prior to 1.he actual 
stated that information given by congress worker 

withdrawal by B . G . Kolse Patil. It is also significant that 
before starting of the meeting at Sonai on 30 -4 -1991 

the cxplanation offered by Shri Desai in his arguments is 
that petitioner Balasaheb Vikhe Patil paid Rs. 20 

not the explanation given by Gadaklı even though he was re 
lacs to Shri B . G . Kolshe Patil tu withdraw from 

examined pointedly with reference, to this admission . It is 
South A naar constituency and that statement was 

sullçient to say that the explanation offered by Shri Desai 
believed by you , whereas in para 222 of your cross 

cannot be accepted when even Gadakh doc s not say 50 and 
exum . At page No. 215 you have stated that you 

Gadakh s belief at the time of making the statements subse 
did not belicve the information given to you that 

quent to withdrawal of B . G . Kolse Patil was the only fact 
Shri B , G . Kolshe Patil going to withdraw from 

in issue . 
South constitucncy A nagar having accepted Rs. 20 
lacs from the petitioner . What exactly did you want 
to say in this regard ? 

The dispute relating to the statement attributed to Gadakh 

alleging of Rs. 20 lakhs by Vikhe Patil lo B . G . Kolse Patil 
( Shri S . B . Mirasc , Adv . for the petitioner objected ask 

for withdrawing from the South Ahmednagar constituency 
ing this question , on the ground that there is no 

and shifting to another constituency is in a limited area. 
umbiguity in both these questions in the chief 

Gadakh says that this was the rumour afloat and his own 
as well as cross -examination and the purpose for 

workers had becn repeatedly telling him so pointing out the 
asking this question is to wipe out the admission 

workers of Vilhe Palul as the source of their information , 
given by the witness under stress of cross - exam , and 

It is significant that Gadakh has not examined any of his 
therefore , it should not be allowed . Moreover , 

workers who according to him gave this information for 
this qquestion is not permissible in re -examination . 

has he named any worker or Villie Putil as the source of 
This objection sliall he decided by the High Court ). 

this information . No circumstance justifying belief in the 

truth of the allegation has been relied on by Gadath . There 
Ans. It is true that I helicved the say of the congress 

is also no dispute that in the interview which he gave to 

Girish Kulkarni ( P . W . 11) , a specific question to this effect 
workers before starting of the Sunai mecting that 

was put to him . The news item reporting Gudakh s inter 
petitioner raid Rs. 20 lacs to Shri B . G . Kolshe 

view in the Maharashtra Times is Exh , 90 ( at page 116 to 
Patil for withdrawing from South A nagar consti 

122 of Vol. II). This news-item had appeared in the Maha 
tuency but then when I gavo admission in crose 

rashtra Times of 13th May, 1991 wherein Gadakh was repor 
examination as stated above in the question I belicy 

ted to have said as under : 
ed it more , and it was to the effect that Janata Dal 
asked Shri B . G , Kolshe Patil to withdraw from 
South A nager constituency and to contest election 

. . . . . . According to my reliable information Shri 
from Beed constituency ." 

Vikhc Patil had paid Rs. 30 laklis to the election 

fund of the party and Rs. 20 lakus in order that 
(pura 258 ) 

Chri R . G . Kolse Patil should contest the election 
from Beed instead of Nagar," 


It is clcar from the above extracts that Gadakh admitted 
unequivocally in his cross- examination in para 22 of his 
deposition that he did not helicve the nfurmation given to 
him by the workers that B . G . Kolsc Patil was going to 
withdraw from South Ahmednagar constitucncy having ac 


The so - called " reliable information " mentioned by Gadakh 
1 .15 not been disclosed hy specifying the name of anyone 
supposed to have given the information or by examining him . 
It is also of significiince that Ciadithh alleges having sent a 
letter dated 16th May , 1991 under certificate of posting to 
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the Maharashtra Times Office disputing currectnesy of the sistent with the truth of ihe allegation of payment of money 
news- item (Exh , 90 ). The receipt of that letter by the by Vikhe Patil to B . G . Kolse Patil inasmuch as they gro 
addresyve is Jenicd and the likelihood of its despatch by equally consistent with B . G . Kolse Patil preferring to con 
Cadak li is extremely doubtful since it was not sent by re test from the other constituincy on a full assessment of his 
gistered post and a certificate of posting being casy to obtain 

prospects in the clection from the Soutl: Ahnedougar coosti 
Is not reliable . Lxpense being in material in that election Lil Duy against Vikhe Patil who even accordiny lo Gadukh 

was a very strong and iniluential candidate . The mcre fact 
lor both sides , it is extrem - ny unlikely that Gadakh would 
Sund such a letter under certificate of posting and not by 

that Smt. Mrinal Gorç had spoken against the likelihood of 
logisited post in vicw of the narrow controversy on withdrawal of B G . Kolse Palii fion South Ahmedanagi 
this point, the criticism levelled against the testimony 

is net by itself significant since action of politicians con 
of 

Truly to their earlier declaration , I., such matters is not in 
Gjush Kulkarni is of no practical significance and his version 
about the incrvicw to the extent it was reported in the 

coinion , Moreover , in vicw of the clirect evidence in the 

form of admission by Gildalh ot the kind oi helicf he enter 
news-item (Exh . 90 ) must be accepted ag duly proyed . The 

toined at lie time of making the statement, thesc circunstanc 
only significant question on this point is whether Gadakh 

es are inconsequential when Guclakh himself çocs not say ya . 
did not bulicve this allegation to be true when he made it sa 

The direct evidence of Gadhkh himsclf about the kind of 
that this further requiremet to constituto the corrupt practice 

belief he entertained at that time is decisive of the matter 
under Sccion 12314 ) is made out, 

And conclusive ligainst him on this point. 
Gadakti s version that lie sent thic letier dated 16th May, 
1991 (ExhQ) under certificile of posting is unbclievable . A 

li cannot, threfore , be Joubled Wat Gaduati did not believe 
certiucate of posting is easy iu procure und docs not inspire 
confidence. Moreover , the circumstances bclie his version , 

in the truth of this allegation made against Vikhe Patil when 
With his considerable means and past experience of clections , 

ho suid in his speech and interview that Rs. 20 lakhs had 
he would have sent such a letter by registered post to creure 

been paid by Vikhe Patil to the Januar Dal candidate B . G . 
Ils delivery and create cogent evidence of its despatch , More 

Kolse Patil tor withdraving from this constituency and 

shifting to another constituency. It follows that all the requirc 
over, he would not merely send such a letter but have his 

ments of Section 123 ( 4 ) 1 suintied und the false statcinert 
denial published in newsp : pers because of its signiliconce 

of fact made to this effect by Gacakh in respect of the 
during elections. We have no doubt that Gudukh s conduct 
belies his belated denial at the trial. 

personal character and conduct of Vik e Patil Limounts to 
the corrupt practice under Section 123 ( 4 ) of the R . P . Act 

This alone is sufficient for declaring the clcction of Gadukh 
There is , however , another aspect of such a stund luken 

to he void . The High Court s conclusion to this effcctis , 
by Gadakh . Sumc teutunes are rendered beyond doubt un therefore , sustainable only for this rcuson alone, 
this point. Gadakh must take the consequence of the contents 
of the letter which he claims to live sent on 10th May, 1991, 

Remaining Allegations 
even though we have rejected his clain of sending such a 
lélter. This letter appears to have been brought into existence 

We shall now take up for consideration the remaining sale 
later when Gadakh was faced with the consequence of his ments which do not require any elaborate discussion since 
interview . Admittedly , Gadukh had known prior to 16th May , 

the very first close look at them reveals that they cannot 
1991 the contents of the news iteni (Lxh . 90 ) published in 

constitute the corrupt practice under Section 123 ( +). In ics 
the Maharashira Times attributing to him the statement alleg pect of the statements of this category , we also do not consi 
ing payment of Rs. 20 lakhs by Vikhe Palil to B . G . Golse 

der it necessary to examine the remaining Brguments advanced 
Palil but he did not choose lo contradic : the saine by it from both sides since no further consideration of the sanc 
denisl through the Press or inuny other authentic manner. appears necessary . 
Silence of Gadakh at that time reinforcus authenticity and 
the correctness of the news-ilem ( Tixh . 90 ). Another sizni 
ficant feature is that the contents of the letter dated 16th 

The stulement of it propusul to take out a rally of 5000 
May , 1991 indicate at least his doubt in the correctness of 

bicycles and then distribute the hicycles lo the parucipunis 
the allegution against Vikhe Patil when he said " it would 

obviously related to the fulure and wai at nest merely the 
pot be proper on my part to subscribe to those unless I had 

expression of an apprehension . No one has even suggested 
evidence to that etrect," This supports the conclusion that 

that such a rally was taken out at any time during the election 
Gadakh did not believe in the truth of the allegation . Ab 

campaign by Vikhe Pati). That means that i was at best an 
fence of a clear denial by Gajakh even therein inuch lcss 

apprehension which did not materialise an .l, therefore , there 
through the Press at that time, in these circumstances , reus was no reasonable likelihood of any impact thereof on the 
gures us about the correct reporting of the interview pub 

mind of the voters . Similar is the statement alleged to have 
Jishcd in the newe- item (Exh . 90 ) in Maharashtra Times of 

been made of the likelihood of distribution of sarees , dhotics , 
13th May, 1991 in addition to its proof by other evidence 

liquor and cash in the constituency. No one has said that 
supported by conduct of Gadah hin )self. The making of the such a distribution of any of these articles was made by 
statement of fact alleging payment of Rs 20 lakhs hy Vikhe Vikhe Patil during the election campaign . Such a statement 
Palil to B . G . Kolse Patil, its falsity and the want of belief 

it made, was therefore another apprehension which did not 
in its truth by Gadakh are proved beyond any doubt. 

come true and , therefore , could not affect the inind of the 

voters . This being so , the expression of a mere apprehension 
Shuri Desai also submitted that there were strong reasons which did not come true apart from not being a statement of 
for Gadakh to believe in the truth of this allegation . These fact, does not satisfy the other requirements of Section 123 (4 ). 
factors according to Shri Desai arc ; ( 1 ) Vikhe Patil was an 
important Congressman who was the likely party candidate 
carlier having won on the Congress ( 1) Party ticket five "The vague statenient of offer by Vikhc Patil of payment 
times since 1971 from the adjacent kopergaon (North to the workers at the rate of Rs. 25,000 3 : the village level 
Ahmednagar constituency ); ( 2 ) Vikhe Patil was an extremely and Rs. 50 ,000 at the laluka level being unrelated to the 
influential and aflluent person ; ( 3 ) Vikhe Patil had filed 

maxinum permissible limit of election expense is not matcrial 
his nominations from both , ikat is , North and South Ahmed for the purposes of Section 12314 ) of ine R P . Act. The 
nagar constituencies ; ( 4 ) Smt. Mrinal Gor , President of the 

only allegation in the stateinent is of hining the workers to 
Statc Janata Dal had said on 28th April , 1991 that their werk for Vikhe Patil in the election campaign by payment 
party would not support Vikhe Pa il and B . G . Kolse Patil of money and the more hiring of workery for election cam 
had already filed his nominations from both that is, South paign is not an offending statement of fact under Section 
Ahmcdanagar and Beed constituencies ; and ( 5 ) On 29th April , 12314). Any further consideration of this aspect may have 
1991 , B . G . Kolae Patil withrew his candidature from South hen necessary only if the corrupt practice allcged was that 
Ahmednagas constituency while Vikha Patil withdrew from under sub -section (6 ) and not nicely under slih - section ( 4 ) 
Kopcigaon (North Ahmednagar constituency ) and Janata Dal of Section 123 of the R . P . Act. Unless the hiring of workers 
declaicd its support for Vikhe Patil, Shri Desai submitted hv pusment of moncy resulted in excceding the permissihlo 
that these were strong circumstances for Gadakh to reasonah . maximum limit of election cxpenditure to constitute the corrupt 
ly h lieve in the truth of the imali that B G . Kolse Patil pinctire under Section 12316 ), this fact alone would not 
till withdrawn from this constituency (South Ahmc111211 ) constitute the corrunt practice tinder Section 123 (4 ) 
on ni yment of Rs. 20 lakhs by Vikhe Patil to B . G . Kolae 

since the 

more hirina of workers during clection cumpnign is not a cor 
Pahl. In our opinion , these factors are not necessarily con rupt practice . 
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Another statement attributed to Gadakh is that Vikbe Patil character or conduct of Vikhe Patil being only the expression 
was likely to give money for the repair of chawdies and re 

of his opinion bused on apprciensions about the likely future 
novation of teinpics. This 100 is a vaguc general statement conduct of Vikhe Patil or relating only 10 Vikhe Patil s 
without the details which could not be tukell seriously hy political character which do not tall within the ambit of 
any ore , No attempt has beca made in the cvidencc by Secrion 123 (4 ) of the R . ! . Act. For this reason , he 1c 
either side to prove the truth or falsiy of this statement. As 

nanung submissions of Sari Parastu do not require consi 
suming such a stutement was made which was also false , çleration . We shall now deal with in statements atributed 
there is no evidence to prove the impact of such a vagu ? 10 Sharad Pawar specific in th : notice under Section 99 , 
Alurcmient, More repair of chawdies or renovation of temples which ulone require consideration . These have been extrac 
is not a disparaging act relating to thic personal character or teal unc enumerated earlier . 
conduct of anyone unless thc fuither requirements of Sec . 
tion 123 (4 ) uc proved including the icquirement of its im 

Tire statements made in thic inceiiny at Nawada were 
pact on the mind of the clectorate that it was reasonably those · In the first stalement made by S id l awar , 20 
calculated to prejudice the prospects of that candidate. Wc Silld that vinde l alil lad uleu bus nominalion from thc 
do not find any satisfactory evidence for this purpose aud, South constituency instead of the North because it was a 
therefore , no serious notice neid te taken of such a statement 

pour region and a scarcity area thinking that it was a 
even if it was made by Gudakh . 

good circumstances to win easily . It is ditficult to apprc 

ciale now this statement van relate to the personal character 
Another statement attributed to Gadakh is that he advised Or caliduct of Vikle Paul envisaged by Section 123 ( 4 ). The 
the voters to accept whatever Was oller xl by Vikhe Patil second statement was that Vikie Patil sullored from the 
but to vote for Gadakh . Merely saying that it some benefit illusion that the poor people of Soula oula be purchased 
waz oficred by a candidato , it should be accepted by the with his resources but those people were men possessed of 
volcry without being influenced thereby in the choice of the self respect who could not be purchased with anybody s moncy . 
candidate , cannot be u stat inent reasonably calculated to The Huication was that any such Histon or impression of 
prejudice the prospects of that candidate since the sugges 

Vinte Patil was incorrect and was incant to " Vikhe Patil 
tion in ilie statement is to cast the vote uninfluenced by any and not the voters . This slutement also is not of the kind 
extenpous consideration . This statement also , even if made 

envisaged by Section 123 ( 4 ). This stutcmcn also is , there 
by Gadakh , does not constitute the corrupt practice under fore , oſ no significance in the present context. The third 
Sution 123( 4 ) of the R . P . Act, it is dit)lcult to apprçciale how stalement refers to thc speech of Gadakhi wherein he said : 
the High Court overlooked this clear position in , Jaw and 

" Thcy will distribute bicyskus, distribute dhoties and sarees" ; 
reached the conclusion that each of these statements consti 

and then adds : " I do not have any ubjcction " . The statc 
tules thc corrup practice under Section 123( 4 ), 

mert ot Sharad Pawar thereia was that he had ny objection 
to acceptance of the articles if they were distributed . For 

the reason given while dealing with Gadakh s statement to 
Re. : Sharud Pawar 

This cflcct, Sharad Pawar s statement that he had no objec 
In respect of the statements attributed to Shurud Pawar 

110 ;} lo acceptance of the same, does not fall within the net of 
which have led to naming hin und : r Section 99 of the R P . 

Section 123( 4 ). The fourth statement again refers to the 
A by the High Comert, the submission of Shri K . Parusaran , 

lihelilood in future of distribution of articles and wealth 

and proceeds to add : " Let them do it at the place and 30 
learncd counsel for Sharad Pawilt , is twofold . He contended 

far diverting the votes on the strength of money, let it bc 
that the notice under Section 99 is invalid as there was no 

clear to whole of Maharashtra that voters cannot be bought." 
Occassion for issuance of that notice on the material present. 

The emphasis in this statement is on the fact that vates 
His other submission was that assuming the alleged state 

cannot be bought even if such a distributon was inade by 
ments lo have been made by Sharad Pawar, none of them 

any canddates and not that any such distribution was being 
constitutes the corrupt pracuice under Section 123( 4 ) of the 

made by the candidate Vikhe Patil . This too does not fall within 
RP. Act as the requirements of that provision are not satis 

Section 123( 4 ). The fifth statement also is a general state 
lied . Shri Parasaran contended that none of those statements 

ment to the same cffcct of the liiclihood of corrupting the 
is a statement of fact as required by Section 123 ( 4 ) bcing 

people and cutting pressure on them with the further caution 
mencly tho expression of certain apprehensions amounting 
at best to opinion and exhorting the clectorate to beware of 

w guerd against any such attempt. The sixth and the last 
buch attempis , if any, by Viklc Patil to win over the elec :o 

statement made at Nawasa is an exhortation to the electorate 
rate. According to Shri Parayacan , the thrust of the speeches 

to support morality and honesty to be little and destroy the 
# Sharud Pawar at Nawasa and Srigonda was that the electo 

force of wealth and cgo opposed to it. This was merely all 

exhortation of the speaker to support morality and honesty 
rate should uphold the cause of moraliiy instcad of voting for 
Vikha Patil who had exhibited lack of political moralıly by 

against money power and cgo . These general statements 

mide by Sharad Pawar at Nawasa 
abondoning the Congress ( 1) l arty when the party ticket 

projecting his party s 

candidate as the upholder cf inorality and honesty against 
was not given to him after he had the benefit of representing 

the forces guided by inoney power and ego amounted 
the party in the Lok Sabha for five terms. Shri Puragaran 

to 

his opinion of the kind of representation made by thic two 
contended that the rumours being afloat of the likelihood of 

cancidates irrespective of the correctness or otherwise of 
such tactics to be adopted by Vikhe Patil to win the election , 

that opinion . The exhortation made to the people to vote 
Sharad Pawar merely warned the clectorate to be not misled 

for his party s candidate as the upholder of morality and 
by the same. It was also conteniled by Shri Parasaran that 

Honesty cannot be treated i : statements of fact relating to 
Sharad Pawar did not even mention the payment of any 

the character and conduct of Vikhe Patil amounting t oVili 
money by Vikho Patil, to the Janata Dal election fund or lo 

fication of his character or conduct. 
the Janata Dal candidate B , 6 . Kolse Patil which are the 

Thus, none of the 

statcnients of Sharad Pawar ut Nawasa constitutes the corrupt 
allcgations made against Gadakh , in spite of shifting of 
the Janata Dal candidate B . G . Kolse Patil to another conati 

practice under Section 123 ( 4 ) oi the R . P . Act, 
tuency after a categorical statement to the contrary was made 
till the last minute by the Janata Dal Leader Smt, Mrinal Gore 

In the meeting at Srigonda, Shorad Pawar is alleged 
and rumours being to that effect. Shri Parasaran in all fair to have made four statements to which objection is taken 
ness did not dispute that Sharad Pawar was given the requisite by Vikhe Patil . The first statement is similar to the first 
opportunity to lead evidence and to cross cyamine the 

and second statement made at Nawasa wherein he said that 
witnesses examined in support of the election petition , but Vikhe Patil choose to contest from the South constituency 
added that this was unnecessary since the statements inade being a famine prone region wherein the people were poor 
by Sharad Pawar ex - facie do not constitute the corrupt practice for the purpose of purchasing their self respect. He then 
under Secrion 123 ( 4 ). Shri Parasaran also contended . that udded that Vikhe Patil had started activities to win the 
the requisite cansent of the returned candidate Gudakh was clection by cfforts of interested patries by playing their game 
not pleaded regarding. Sharad Pawar s statement at Nawasa of purchasing self respect of the poor people. For the reasons 
and it had also not been proved regarding Sharad Pawar s already given , this statement does not come within Section 
Btatements made both at Nawasi and Srigonda, This is an 12 : ( 4 ). In the second statement, Sharad Pawar said that 
Additional submission to contend that the requirements of money alonc cannot be an important motivation in the 
Soct 123 ( 4 ) are not satisfied . 

clection and there was need of idcology , policy, pro 

gramme and morality . He the added that it is wrong to 
In our opinion , the statements attributed to Shared give up morality and leave the party when cne s wish is 
Pawar in the meetings held a Nuwasa and Srigonda ex facie not fulfilled and to join hands with other parties . He 
do not amount to statements of fact relating to the Poisonal added that once the “ kumkum " is applied its sanctity 
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must be maintained and there sirould not be any dirting nut amounting to corrupt practice under the cnacted law , 
WILD { person other thax 6c to whom the " Lumkum " is do not measure up to thic desired level of dlectioneering 
appliec! This was in the back round of Vikbe Paril at the top echelon of political leadership to set the 
Icaving the Congress ( 1) Party when the party uckct was Trend for a healthy election campaign . 1fiy suggestion 
BOL gren to him and hic con : esting the clection with the 

to the voters 10 ucccpt Donies etc ., it distributed by 
nop of other parties. The suguestion was that abandon a candidate , without being influenced thereby as a mcans 
ing the party and switching o : loyalty was not morally of propagating socialism exhibits a bizarte precep 
and ideologically correct. In the admitted background of 110 of socialism . It is shocking enough Lal Gadakh 
Vilhe Palil, us commcat was on his political morality suid 60 bul far worse to time the Chief Minister ondersc 
and character beculise of lys leaving the Congress ( 1) Party that view . Intcnded as sarcasm it depicts poor test. 
on denial of ticket to him and contesting against the If this be the level of cicction campaikal at the top , 
Cung: cas (1) Party s candidate . This statement did not it is bound to degencrate as it descends to the lower lcvcls. 
rclale lo thc personal character or conduct of Vikhe Paul Some portions of the specches of Sharad Pawar were indeed 
but merely to his political character and morality . This high precept but the clectorate would have been fitted moro 
docs not fall within Section 12344 ). The third statement by kricwluge of the track record of the preachers practice 
is a repetition of the apprchcnsions for the future of the of the same. There was no such at! empt. The degrce of 
likclihood of distribution of the benefits in the constituency responsibility and the level of electioncering expected of the 
coupled with the exhortation thot if such a thing has begun top leadership was wanting in thcsc specches. If probity 
Or is to happen in future , the sume may be accepted without in public life is to lc maintained and purity of elections is 
being influenced thereby in the choice of the candidate . not a myth or mere catch - phrase , a higher level of cloc . 
For thic reasons aircady given , this tou does not comewithin tioneering is expected at least at the bighest levl of political 
Sect :on 123 ( 4 ). The fourth and the last statement at Sri lçudursbip . 
gondu made by Sharad Pawar was again an exhortation to 
ac : on principle , morality and humnity shunning disloyalty 

It is with this note of caution we say that all the state 
and arrogance of money and power . This is indeed high 

nens attributed to Sharad Pawar and many attributed to 
idcalism better practised than preached. This cannot ob 

( iadukh do not constitute the alleged corrupt practice under 
viously come within Section 123 ( 4 ), 

Section 123 (4 ) of the R . P Act . Accordingly , the notice 

issued under Section 99 to Sharad Pawar should have been 
These being the only statements attributed lo Sbarad discharge by the Hikh Court instead of Sharact Pawar being 
Puwar , we have no doubt that nonc of them constitutes named for Commission of any such corrupt practice . 
thc ccrrupt practice under Sect :o 12514 ) of the R . P . Aci 
and , therefore , accepting that those statement were made Further Relief under Scction 101(b ) of the R .P . Act 
by Sharad Pawar since there is nu attempt by Sharad Pawar 
to dispute any of them , it inugt be hc that none of them 

The further relief granted by the Hign Court of declaring 
is a statement of fact relaing the personal churacter and l il he Patil to have been duly elec cd after declaring the 
conduc ! of Vikhe Patil of the iind envisaged by Section clection of Gadakh to be void is clearly unustainabic. This 
123 ( 4 ). The question of examining whether the remaining further relief declaring Vikbe Patil to have been duly clocted 
requirements of Section 123( 4 ) including the consent of has been granted under Section 101 of the R . P . Act which 
Gudakh and increasonable likelihood of its impact on reads as under - - 
che mind of the elctorate urc satisfied , does not urige for 
consideration . 

" 101. Grounds for which a candidate other than the 

returned candidate may be, declared to have been 
In the present case , it is unnecessary to deal with the 

elected . - 0 any person who has lodged a petition 
arguments from both sides pertaining to the decision in 

has , in addition to calling in question the election 
Mulohar Joshì vs. Damodar Tatyaba and Others, ( 1991) 

of the returned candidate , clainied a declaration 
2 SCC 342, since without going into the argumento relating 

that he himself o any other candidate has been 
to the defects in the notice under Section 99 of the RP. 

duly elected and the High Court is of opinion 
Act issued to Sharad Pawar, we have trached the con 
clusion that the statements attributed to him if which 

(a ) that in fact the polloner or such other candidate 
he was given the notice , do not constitute the corrupt 

received a majority of the valid votes ; or 
practice under Section 123 (4 ). . . 

(b ) that but for the votes obtained by the returned 
We muy, however , observe that the conclusion , that 

candidate by corrupt practices the petitioner or 

such other candidate would have obrained a 
they statements do not constitute the corrupt practice 
under Section 123 (4 ), 

pajority of the vald votes, the High Court xhall 
should not be consider as our 

after declaring the election of the returned candi 
opinion that the making of such statements during the 

date to be void 
election campaign is desirable 

declare the petitioner or such 
or that they are ncces 

other candidate , as the case may be, to have been 
sary for education of the electorate . This caution it 

duly ciccted ." 
neccssary in view of the attempt made by Shri Ram Jeih 
Mulani to widen the scope by contending that the same is 
1 justifica electoral practico for cducation of the electo 

Cliviously it is clause (b ) of Section 101 under which 
rats . In our view , the electorate by now is we educated 

the further relief in the present casc can be justified . To 
about the justificd means desirable during the election 

Justify this further relief, it must by 6 ::ld that but for 
campaign and it looks forward to knowing the positive 

the votes obtained by Gadakh by the corrupt practice 
progrermes of the candidates together with their com 

connitted under Section 123( 4 ) of the R . P . Act, Vikhe 
parutive me its instead of being left to compare their de 

Patil would have obtained in maiority of the valid votes. 
merits and choose from amongst them the one will the 

Thc High Court has taken tho , view that the election of 
lçast demcuits. The shift in the election campaign hos, 

Gadaki being void Vikhe Pitil who polled the next highest 
therefore , to be in a positive direction 10 enable the 

plinther of votes must be declard to have been duly 
electorate to cast its positive vot : instead of the negative 

elected . There is no discerninle cogent reason in the 
vote by rejecting those with greater demcrits. This duty 

High Court s judgment to support this conclusion : 
is cast more heavily on the senior leaders of all the 
political parties to ensure that the election campaign does 

In Kopappa Rudrappa Naçoouda Vs. Vishwanath Reddy 
not degenerate into a campaign of vilifcation , which may and Adr. ( 1969) 2 SCR 90 , the Constiļution Bench polpted 
tona to promote violence during elections and lead to 
criminalisation of politics. 

out the cases falling under Section 101 (b ) in which thív 
These are hard realities of the 
present trend of election campaign and this trend must be 

further declaration can be made. It was held therein as 
reversed to make the democracy more meaningful by ensur 

under : 
ing purity of elections which can be achieved only by A 
shift it the trend towards the right direction , 

. . , . We are again unable to see any logic in the 

assumption that votes cast in favour of 4 person 
Judging by these standards , we are constrained to che 

who is regarded by the Recurving Officer as validity 
serve that some of the statements inade by 

nominated , but who is in trutir disqualified , could 

the Sharad 
Paxar, 

still be treated as vaiid voles, for ihe purpose of 
the Chief Minister of Mabarashtra , even though 

determining whether a fresh clection should be 
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held . When thers are only Iwo contesting candi 
dates , and one of them is under 3 statutory dis 
qualification , votes cast in favour of the disqualified 
candidate may be regarded as thrown away, irres 
pective of whether the volers who voted for him 
were aware of the disqualification . This is not 
to say that where there are more than two candi 
datcs in the field fo : :1 single scat, and one alone is 
disqualified , on proof of disqualification all the 
votes cast in his favour will be discarded and the 
candidate securing the next highest number of votes 
will be declared elecci. I such case , question 
of notice to the vote s may assume significance , 
for the voters may not , if aware of the disquali 
fication have vote for the disquasillud candidate ." 

( pages 95 - 96 ) 
(emphasis supplied ) 


प्रा . प्र . 22. - - लोक प्रतिनिधित्व अधिनियम 1950 
( 1950 का 43 ) को धाग 1 क को उपधारा ( 1 ) द्वारा प्रदत्त 
शक्तियों का प्रयोग करते हुए भारत निर्वाधम प्रायांग हरियाणा : रकार के 
परामर्श से श्री चम्दर सिंह , प्राई ए . ग . प्रबंध निदेशक , हरिणा 
मिनरलस लिमिटेड को अं के . के . शर्मा के स्थान पर उनका कार्यभार 
ग्रहण करने की तारीख से प्रागामी म देशों तक के लिए हरियाणा राज्य 
के ममय निर्वाचन अधिकारी के रूप में नामित करता है । 


2. ध चन्दर सिंह, भाई . ए . एम . से पदभार ग्रहण करन 
से पूर्व हरियाणा सरकार के अधीन सभी पदभार या किरां, कार्य के 
पदभारों को धारण करना समाप्त कर देगें या ( स्काल गौप देगें किसी 
प्रयवाद को अनुमति नहीं दी जायेगी । 


The law applicable being is above, the mere fact that 
Vikle Patil secured the next highest number of votes after 
Gadukh is not suficient to declare him elected on the 
conclusion hut Gadakh s election is void for commission 
of a corrupt practice. The High Court proceeded on an 
crroneous mssumption to grant this further relief under 
Section 101 ( b ) of , the R. P . Act d : cluriny Vikhe Patil to 
have been duly elected . Shri P . P Rao , with hit s usual 
fairness , in our viow rightly , did not seriously support 
the grant of this further relief dcclaring Vizhc Pall to 
have been duly clected , on account of the absence of the 
TCCuisite evidence to support the grant of this further dec 
laration in the present cusc . No futrher consideration of 
this point is, thercfore , necessary . 


3. श्री चन्दर सिंह, माई ए . एम . को हरियाणा के ममय 
निर्वाचन अधिकारी के रूप में कार्य करते हुए हरियाणा सरकार के प्रधान 
कोई भी अतिरिक्त कार्यभार ग्ररण करने की अनुमति नहीं दी जायेगी 
मलावा इसके कि उन्हें राज्य सरकार के निर्णय के मन गार गग्य 
सचिवालय में निर्वाचन पायोग के प्रधान विभाग के सरकार प्रभारी 
सचिव के मप में पदामिहिन किया जाए । 


CONCLUSION 


The result is that the High Court s judgment declaring 
the election of Gadakh to be void for commission of the 
corrupt practice under Section 123( 4 ) of the R . P . Act. is 
uphelat on the ground indicate by us ; the further declara 
tion made by the High Court that Vikhc Patil is duly 
elected is set asides and the High Court s order naming 
Sharad Pawar under Sction 99 of the R . P . Act for com 

mission of the corrupt practice under Section 123( 4 ) is also 
set aside. 


4. यदि श्री चन्दर सिंह पाई ए एस . को प्रायोग को लिखित 
पूर्वानुमामि लिए बिना कोई प्रतिरिम कार्यमार मौपा या ग्रहण करवाया 
जायें तो ने प्रावेश के अनुसार गेमा अतिरिक्त कार्यभार ग्रहण करने को 
नारोष में मुख्य निर्वाचन अधिकारी, हरियाणा के पदभार से हटा विट 
गर ममने जायेगे और मलम से कोई आदेण करने को प्रावश्यकता नही 
होगी या है । उसके पश्चात मुख्य निर्वाचन अधिकारी के रूप में उनकी 
ड्यूटी और कार्य के तथाकषित निर्वहन में उनके द्वारा की गई सभी या 
कोई मो कार्रवाई अप्राधिकृत मोर नास्ति और शून्य होगो मौर उनके 
विष्य अनुशासिनक कायरपाई करने के लिए वे स्वय उत्तरदायी होंगे । 

[ सं . 154/हरि .194] 

. पादेश से , 
के . पी . जो . कुटटी, सचिष 


Crousequently, we direct as under :-- - 


New Delhi , the 18th February , 1994 


( 1 ) Civil Appeal No 2115 of 1993 filed by Gudakh 

Yashwantrao Kankurrand is allowed only in purt. 
The uppeul relating to declaration of cleclion of 
Gadaki to bo void is dismissed for the reason 
riven by us. However. the remaining part against 
front of the further relief declaring Vikhe Patil to 
have been duly clected , is allowed . This appeal 
partly succeeds to this extent only , Vikho Patil 
would got Rs, 20 , 00 5 Custs froin Gadakh . 
Other parties to hear their own costs. 


O . N . 22 . In exercise of the powers conferred by sub 
Lection ( 1 ) of Section 13- A of the Representation of the 
People Act, 1950 ( 43 of 1950), the Election Commission 
of India , in consultation with the Government of Haryana 
hereby nominates Shri Chander Singh, JAS, Managing Direc 
tor, Haryana Minerals Limited as the Chief Electoral Oficer 
for the State of Haryana with effect from the date he takes 
over charge and until further orders vice K . K . Sharma , 


(2 ) Civil Appeal No. 1758 of 1993 filed by Sharad 

chandra Govindrao Paar is allowed and the order 
naming him for cominissi01 of the corrupt practice 
under Section 12364 ) of the R. P. Act mude by the 
High Court is set aside . No costs, 


( 3 ) Civil Appeal No . 2116 of 1993 by Deshmukh 

Bhagwan Rangnath only against declaration of 
Vikhe Patil to have been duly elected is allowed 
and that further dclaration is set aside. No ocsts. 


2 . Shri Shander Singh , IAS shall cease to hold and hand 
ever forthwith the charge of all or any charges of work , 
under the Government of Haryant, which he may be hold 
ing before such assumption of ollice. No exceptions will be 
permitted. 


Civit Appeal No . 2444 of 1993 by Najan Ramohu 
Maruti similarly against declaration of Vikhe Patil 
to have been duly elcc cd is allowed and that 
further declaration is set aside . No costs. 


3 . Shri Chander Singh , IAS while functioning as the Chief 
Elected Officer Haryana shall not be ordered to hold any 
additional charge whatsoever under the Government of 
Haryana except that he should be designated Secretary to 
the Government incharge of Department under the Elec 
tion Commission in the State Secretariat as decided by the 
State Government . 


(J. S . VERMA ) 


IN. P SINGH) 


___ 4. If Shri Chander Singh , IAS is entrusled with or is 
made to hold any additional charge of any kind whatsocver, 
without the prior written approval of the Commission , he 
shall stand removed automatically from the office of the 
Chief Electoral Officer, Haryana from the date of assump 
11on of such additional charge as per this Order and no 
separate orders will, or need to , issue. All and any action 
taken by him thereafter in the 1 ) called discharge of his 


(N . VENKATACHALA ) 


- - - - - - - - - - - 


- 


- - - 


- -- . .. 


- - 
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duties and functions as the Chief Electoral Officer shall be 

New Delhi, the 32nd February, 1994 
unauthorised and non - est and null and void and he shull 
render himself liable to disciplinary action . 

O . N . 23 .-.- In exercise of the pcwers conferred by sub 
[ No. 154/ HN/ 94] 

section ( 1 ) of Section 13- A of the Representation of the 
By order , 

People Act , 1950 ( 43 of 1950), the Election Commission of 
K . P. C . KUTTY , Secy . 

India , in consultation with the Government of the Stute of 

Arunuchal Pradesh hereby nominares Shr - R . Chendra Mohem , 
नई दिल्ली : करवरी, 1994 

Secretary , Supply and Transport, as the Chief Electorul 
Officer for the State of Arunachal Pradesh with effect from 

the date he takes over charge and until further ordere vice 
मा . प्र 23. - लोक प्रतिनिधित्व अधिनियम , 1950 

Shri Toyi Dai. He will also be designated as Secretary to 
( 1950 का 43 ) की धारा 13 को उपधारा ( 1 ) द्वारा प्रदत्त पाकियों 

the Government in the Jepartment in the State Secretariat 
का प्रयोग करते हुए मा निर्वाचन पायोग प्रमणाचल प्रदेश राज्य के dealing with elections under he Elecion Commission , 
परामर्श से श्री तोई दाई के स्थान पर श्री पार , चन्द्रमोहन , मचिव , 
पापूर्ति और परिवहन को प्रणाचल प्रवेश गग्य के मुमय निर्वाचन 2 . The Commission has noted that Shri R. Chandra Mohan, 
पधिकारी के रूप में , उनके कार्यभार ग्रहण करने की तारीख में प्रगने has addtional charge of Secretary , Supply and Transport, 
प्रावणों तक हमके द्वारा नामित करना है । उन्हें राज्य सचिवालय 

Government of Arunachal Pradesh . The Commission is not 

insisting on a full time Chief Electoral Officer in the State 
में निर्वाचन प्रायोग के अधीन निर्वाचन संबंधी कार्यों के दिमाग में सरकार 

of Arunachal Pradesh as the State has not more than two 
के गचिव के रूप में भी पदाभिहित किया जाएगा । 

Parliamentary Constituencies . As soon as a general election 

becomes imminent, Shri R . Chandra Mohan shall be divested 
2. प्रायोग ने नोट किवा है कि श्री मार . चन्द्र मोहन के पाम, ममिव of all and every additional charge and a compliance report 
पापूर्ति और परिवहन, प्राणाचल प्रदेश सरकार का अतिरिक्त कार्यभार sent to the Commission . 
है । प्रायोग, प्रमणाचल प्रदेश राज्य में पूर्ण कालिक मुख्य निर्वाचन 
प्रधिकारी के लिए जोर नहीं दे रहा है क्योंकि राज्य में दो से अधिक 3. Shri R. Chandra Mohun while functioning as Chief 
संसदीय निर्वाचन क्षेत्र नहीं हैं । साधारण निर्मायनों के सग्निकट होते है। 

Electoral Officer , Arunachal Pradesh , shall not hold , without 

the prior written approvul of the Commission any additional 
श्री भार , चन्द्रमोहन की सभी अतिरिक्त कार्यमारों से वंचित कर दिया 

charge , whatsoever , under the Government of Arunachal 
जाएगा और एक अनुपालन रिपोर्ट मायोम को भेज दी जाएगी । 

Pradesh over and above the charges mentioned in para 

graph 2 above, 
३. श्री पार . चन्द्रमोहन , मुख्य निर्वाचन अधिकारी, प्ररूणाचल प्रदेश 
के रूप में कार्य करते हुए भायोग की लिखित स्वीकृति लिए गिना, उपर 
परा 2 में उल्लिखित कार्यभारों के अतिरिक्त अरुणाचल प्रदेश सरकार के 

4. If Shri R. Chandra Mohan is not divested of all his 

additional charges as soon as a general election becomes 
प्रधीन कोई मग्य कार्यभार ग्रहण नहीं करेगें । 

imminent or is entrusted with or ordered to hold any 
4. यदि श्री प्रार . चन्द्रमोहन की बायोग के पूर्व लिखित अनुमोदन 

additional charge of any kind whatsoever over and above 

the charge mentioned in paragraph 2 above, without the 
के बिना किसी भी प्रकार का कोई पतिरिक्त कार्यभार सौपा या ग्रहण 

prior written approval of the Commission , Shri R . Chandra 
करवाया जाएगा तो वे हम मावेश के अनुसार ऐमा प्रतिरिक्त कार्यभार 

Mohan will stand removed from the office of the Chief 
प्रहण करने की तारीख से मुख्य निर्वाचन अधिकारी , पणाचल प्रदेश Electral Officer, Arunuchal Pradesh from the date of assump 
के परमार से अपने पाप हटा दिए गए समझे जाएगे पौर किन्हीं अलग 

tion of any such additional charge in terms of this very 

order and no other order will , or need 10 , be issued. 
पायमों को जारी करने की प्रावश्यकता नहीं होगी । उसके पश्चात मुख्य 

All 

and any action taken by him thereafter in the discharge of 
निर्वाचन अधिकारी के रूप में उनकी ड्यूटी और कार्य के समाकपित 

hiç duties and functions as the Chief Electoral Officer shall 
निर्वहन में उनके द्वारा की गई सभी या कोई कार्रवाई प्राधिकृत मोर be unauthorised, without jurisdiction, non- est and null and 
मास्ति पौर शून्य होगी और उनके विस्र अनुशासनात्मक कार्रवाई की void and he shall render himself liable to disciplinary 
जा सकेगी । 

action , 
[सं . 154 / / 94] 

INo. 154 / Arun /94 ] 
मादेश से, 

____ By Order , 
के . पी . जी ., कट्टी, सचिन 

K . P. G . KUTTY, Secy . 


- - 
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